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in width, so as to conform in dim<'nsions to the printed 
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brief not conforming in all respects to the aforementioned 
requirements." 
The foregoing is printed in small pica type for the infor-
mation of counsel. 
H. STEW ART JONES, Clerk. 
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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
BANI{ OF OCCOQUAN, INCORPORATED. 
vs. 
W. 0. BUSHEY 
To the Honorable Judges of the Supreme Court of .Appeals 
of Virginia: 
Your petitioner, the Bank of Occoquan, Inc., respectfully 
represents that it is a corporation organized and existing un-
der the laws of the State of Virginia and authorized to con-
duct a general banking business at Occoquan, Prince William 
. County, Virginia; that it is aggrieved by a final order of the 
Cir-cuit Court of Prince William County entered at its De-
cember Term, 1928, by Honorable Howard W. Smith, Judge 
of said Court, in a certain action instituted by W. 0. Bushey 
against said bank for certain moneys alleged to have been 
deposited with said petitioner. The transcript of the record, 
including a stenographic copy of the testimony of witnesses 
introduced for the plaintiff and defendant, accompanies this 
petition. 
In th!s petition for a 'vrit of error and· supersedeas the 
plaintiff in the trial court will be referred to as "plaintiff", 
and your petitioner will be designated as ''petitioner". 
ST.A.TEl\iENT OF CASE. 
It appears from the evidence that W. 0. Bushey, d~ring 
the year 1922, opened an account with petitioner which account 
has been quite active a11d continued up to the trial of this 
cause. During the period from the commencement of this ac-
count James M. Barbee was cashier of petitioner's bank un-
til August, 1926, and as will be shown by the evidence the 
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plaintiff and Barbee were close, intimate friends. It will 
further appear by the evidence (stenographer's report, p. 12) 
that soon after August 10, 1926, the plaintiff knew that said 
Barbee was no-longer cashier of petitioner's· bank; that on 
or about .August 11, 1926, said plaintiff received a note of the 
S'wan Point. CalUling Company for $3,971.05, which was 
mailed to said plaintiff by Barbee for money of said plain-
tiff's Barbee had loaned, which was on deposit in said bank, 
and which as claimed by Barbee he was authorized to do by 
the plaintiff. On behalf of the Swan Point Canning Company 
a short while prior to October 18, 1926, said Barbee paid to 
said plaintiff the sum of $800 as a credit on said money so 
. loaned and evidenced by said note for $3,971.05. It is further 
in evidence that said plaintiff resided only ten miles from 
the place of business of said bE_tnk ; that he called at said 
bank several times, made no complaint to the bank or any-
one connected therewith or to Mr. Brunt, the new cashier 
after .August 11, 1926,. that any part of the money he had 
deposited in said bank had been misapplied or improperly 
charged to plaintiff's account. While from a perusal of the 
plaintiff's evidence it will be shown that his recollection is 
very hazy but it is in evidence that a check, which he admits 
the signature looks like ''my handwriting" (p. 17 of report), 
for something over $1,300 seems to have been the first amount 
loaned to the Swan Point Canning Company and charged to 
plahitiff's account, being a part of the total of $3,971.05. 
That notwithstanding he had received this note o"f $3,971.05 
and the statement of the bank showing that he had on deposit, 
as of August 11, 1926, $968.95 instead of $5,248.07 as he 
claims he should have had, further that he accepted this said 
note of the Swan Point ·canning Company, received a pay-
ment on it of $800 in October, 1926, and that a year after re-
ceipt of said note (p. 25 of report) he showed this note to 
1\fr. Brunt, the then cashier, making inquiry as to·whether 
in his opinion the note 'vas good; and notwithstanding these 
incidents he made no claim to Mr. Brunt as the then recog-
nized, and by him known to be, cashier of said bank, any of 
its officers or employees that he held. your petitioner respon-
sible for the diversion of his funds in said bank in the way 
of a loan to the Swan Point Canning Company. 
That at one of tlie interviews had with 1\fr. Brunt, the then 
cashier of petitioner's bank, which occurred about a year 
after receipt of said note for $3,971.05 (p. 26 of report), the 
plaintiff was asked this question, concerning said interview: 
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"Q. Please tell the jury why you did not go to the bank 
nnd demand that the bank pay? 
A. Mr. Brunt was cashier then. 
Q. Why didn't you demand it of him 7 
(No response.) 
Q. So that any notice given to the bank that you looked 
to them for payment was given after you-had employed Mr. 
Didlake and was given through him, is that correct Y 
. A. I asked Mr. Barbee before that. 
. Q. But you know Mr. Barbee was not connected with the 
bank, don't you 1 Didn't you tell the jury you knew Mr. Brunt 
had succeeded him? . 
(No response.) '' 
As it is clearly ·shown by the plaintiff that he kept this note, 
received payment thereon for more than a year, had one or 
more interviews _with the new cashier, never made any de-
mand upon defendant for the amount sued for, and that the 
plaintiff was relying upon the debt due him by the Swan Point 
Canning Company, which had been loaned by his friend and 
agent, James M. Barbee, he is estopped at the time of the in-
stitution of this suit from making demand upon petitioner 
for repayment when petitioner knew nothing of the facts and 
plaintiff kept it to himself. 
FIRST ASS1GNMENT OF ERROR. 
CERTIFICATE NO. 1. 
That the Honorable Circuit Court of Prince William 
County erred in requiring James M. Barbee to testify (p. 63 
of record) that .at the time the note of the Swan Point Can-
ning Company ·to the order of W. 0. Bushey was received, 
to-wit: August 11, 1926, 'vhich note was for $3,971.05, whereby 
the Swan Point Canning Company agreed to pay that sum, 
was in :financial straits. The objection to this evidence was 
that the amount sued for was evidenced by this note, and this 
suit was against petitioner, and granting that Swan Point 
Canning Company was in financial straits "it had nothing to 
do with the-merits of plaintiff?s claim against petitioner and 
smply tended to confuse the minds of the jury and cause it 
to take the view, by its verdict, that petitioner was trying to 
palm off to plaintiff a worthless note when as a matter of 
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fact petitioner knew nothing about the transaction till Au-
gust a year later; the plaintiff having accepted the note for 
the amount recovered against petitioner and made no com-
plaint, and in addition accepted payment of $800 on account 
thereof. 
SECOND ASSIGNJ\1:ENT OF ERROR. 
CERTIFICATE NO. 2. 
That the said Honorable Court ererd in refusing to permit 
the said James ~I. Barbee to testify as to what authority he 
had to make loans on behalf of the bank or transfer funds 
'vhile he 'vas its cashier (p. 74 of record}, it having been 
shown there 'vere no by-laws of the bank controlling matters 
of that kind and petitioner 'vas entitled to the evidence from 
this witness that he had no authority· as cashier to make loans 
or transfer funds of the bank only under certain conditions 
as might be from time to time directed by petitioner's Board 
of Directors or the general laws governing the operation of 
banks in this s·ta te. 
TH1RD AS.SIGNME·NT OF ERROR. 
CERTIFICATE NO. 3. 
That said Court erred in granting instruction No. 4 by in-
structing the jury that the burden rested upon petitioner by 
a preponderance of the evidence to show that J. M. Barbee 
had not the right to transfer plaintiff's funds or make loans 
for him when plaintiff had accepted the Swan Point Canning 
Comp;;my's note for said amount sued for, kept the same for 
more than a year before complaint. was made, where as a 
matter of law the burden was upon the plaintiff to show that 
he had not agreed to the loans made by his agent and friend, 
J ame~s M. Barbee. 
And also erred in granting instruction No. 6 that it was 
not the plaintiff's duty to immediately, or certainly within a 
reasonable time to have notified petitioner of the diversion 
of his funds made by his friend and agent. 
And also erred in granting instruction No. 7. that the bur.;. 
den was upon petitioner to show by a preponderance of the 
evidence that the plaintiff had ratified the action of his friend 
and agent, J. M. Barbee, when it was in evidence that said 
I 
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plaintiff received the Swan Point Canning Company note, ac-
~epted payments thereon from J. M. Barbee within four 
months thereafter, that is after Hs acceptance, and held it 
for more than a year before making any complaint to peti-
tioner. 
And that the Court erred in refusing instruction No. 13 to 
the petitioner, for the reason the plaintiff was estopped from 
making any demand upon petitioner after acceptance of the 
Swan Point Canning Company note for $3,971.05, and on the 
18th day of October following its rec.eipt accepted a payment 
on account of this note of $800, and held the same from the 
date of its receipt, to-wit: August lOth or 11th, 1926, and 
entered no disclaimer or complaint to petitioner. 
FOURTH ASSIGNMENT OF ERROR. 
CERTIFICATE NO. 5. 
That the Court erred in refusing to set aside the verdict of 
the jury in favor of the plaintiff for the following reason~: 
a. Clearly the doctrine of estoppel applies and the plain• 
tiff was precluded from making demand upon petitioner for 
money he claimed to have on deposit with petitioner of which 
he had knowledge at the latest on· the 11th day of August, 
1926, accepted a note of the .Sw·an Point Canning Company 
for the amount plaintiff claims was diverted and on October 
18, 1926, accepted a payment of $800 at the hands of his 
friend, J. lVI. Barbee, as a credit on said note, and from the 
time of receipt of said note made no complaint or claim what-
ever upon petitioner for more than one year, petitioner not 
knowing there was any misconduct on the part of its cashier 
until more than one year after the plaintiff had been advised 
of the state. of his account with petitioner'·s bank. 
Biglow on Estoppel, 6th Ed., p. 648, Sec. 4: '' * * * Silence 
with knowledge, or passive conduct joined with a duty to 
speak, an estoppel will arise,'' citing as authority for this 
doctrine Starkie v. R·ich1nond, 155 J\IIass. 188 ... .l29 N. E. 770; 
Pettijohn v. National J!Jxchange Bank, 101 v a. 111. (See 
particularly statement of court, p. 122); 43 S.. E. 577. 
Wheeler v. New Br~t·nswick R. R. Co., 115 U. S. 29, 36. 
b. In Section 861, Daniel on Negotiable Instruments, 4 Ed., 
p. 881, this principle is found: 
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" * " * It is_ to be observed .respecting estoppel that while 
it exacts good faith from the party bound, it likewise exacts 
good faith in the Pfft·ty dealing with hi1n. * ·•){: * . " 
-It is inconsistent for the plaintiff to assert he was acting 
in good faith with petitioner 'vhen he knew that his agent 
and friend had loaned $3,971.05 of his funds and charged the 
same to his a.ooount with petitioner for a period of more than 
one year without making _inquiry of petitioner, or complaint 
of the acts of his friend and agent to petitioner or any of 
its officers or employees; and it is further in evidence that 
until plaintiff was convinced and thoroughly satisfied that the 
note he had accepted, as well as credits thereon, was ques-
tionable as to his a.bility to collect; and remaining passive 
and quiet for more than one year to chai1ge his position or 
attitude and claim the rights of a depositor in petitioner's 
hank, after the period of one year had elapsed. In Starke 
v. Richmond_, 155 Mass. 188, 29 N. E. 770, as laid down by 
the ·Court in that case and applying· the names of those in the 
instant case, 
"Plaintiff was not only passive when he should have been 
active, but ":as active when he should have been passive." 
c. I~ other words the plaintiff, if he was not satisfied with 
the loan that hls friend had made for him and the note he 
had accepted and held· without complaint for more than a 
year, then it does not ~ecome him to change his position and .. 
claim that he was not- aware of, or that his funds had been 
loaned, and remained passive and quiescent for more than 
a year, and hold petitioner for plaintiff's negligence and 
'passiveness. 
d. That it was the. plain duty of the plaintiff to promptly 
advise petitioner that his funds had been improperly diverted 
by his friend and agent, Barbee, because had he done· so within· 
a reasonable time after being advised as to the state of his 
account ·with petitioner's bank petitioner might have pro-
tected itself by reason of the bond which had been given to 
petitioner by said Barbee, but the time having elapsed under 
the conditions of the bond petitioner was ·without a remedy, 
as it is· admittedly conceded that Barbee is and was fi"nancially 
irresponsible, it being well' expressed in the language of the 
Court in the case of Pettijohn v. National Exchange Bank, 
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''As a general rule the doctrine of estoppel is not applicable 
except in cases where the person against whom it is invoked 
has by his representations or conduct, misled another to his 
injury, so that it 'vould· be a fraud to allow the true -state of 
facts to be proved." Citing, Taylor v. Cussen, 90 Va. 40. 
The plaintiff admits that he knew his funds had been loaned 
by Barbee without complaint to the bank or objection to pe-
titioner, its officers .or employees, for a period of more than 
one year. That petitioner 'vas not benefited by these trans-
actions, but plaintiff was in the prospective rate of jnterest 
he was to receive; it may be generally stated that a princi-
pal may be held liable for an unauthorized loan effected by 
an agent, of which he has received or may receive benefit, 
since he may not repudiate an unauthorized transaction and 
at the same time retain its fruit. He must either repudiate 
the action with reasonable promptness or abide by the result 
of his acquiescence. 
BANI{ 0~ OCCOQUAN, INCORPORATED . 
By WALTER TAN.SILL OLIVER, 
and 
THOS. H. LION, 
Attorneys and Counsel. 
We, Walter Tansill Oliver and Thos. H. Lion, attorneys 
practicing in the Supreme Court of Appeals of Virginia, do 
certify that in our opinion it is proper that the judgment com-
plained of in the foregoing petition 'vith which the record of 
the case is filed, should be reviewed and set aside .. 
Given under our hands on this 29th day of January, 1929. 
WALTER TAN.SILL OLIVER, 
THOS. H. LION. 
Received February 4, 1929. 
H. S. J. 
Writ of error allowed; supersedeas awarded. Bond $4,500. 
ROBERT R. PRENTIS. 
Received February 6, 1929. 
H. S. J. 
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Pleas before the ·Circuit Court of Prince William 1County 
at the Court House thereof before Hon. Howard W. Smith, 
Judge of the said Circuit Court, December 6, 1928. 
Be it remembered, that heretofore, to-wit: on the lOth day 
of May, 1928, came W. 0. Bushey, by his Attorney and filed 
in the Clerk's Office of said Court his declaration against 
Bank of Occoquan, Incorporated, a corporation which declara-
tion is in the following 'vords and figures, to-wit: 
In the Circuit Court of Prince William County, Virginia: 
W. 0. Bushey 
v. ' 
Bank of Occoquan, Inc., a corporation .. 
DECLARATION. 
W. 0. Bushey co~plains of Bank of Occoquan, Inc., a cor-
poration chartered by and doing business under and by virtue 
of the laws of the State of Virginia, of a plea of trespass on 
the case in asswmpsit; for this, to-wit: that heretofore, to-
wit, on the 1st day of August, 1926, the said defendant was, 
and for a number of years prior to the said lst day of Au-
gust, 1926, said defendant had been, conducting in the Town 
of Occouquan, Prince William County, Virginia., a general 
banking business, being a corporation chartered by and ex-
isting and doing business under and by virtue of the laws of 
the said S'tate of Virginia, for the purpose of conducting a 
general banking business as aforesaid, having the right and 
authority, under and by virtue of its charter, to exercise all 
such incidental powers as might be necessary to carry on 
such general banking business, including that of receiving de-
posits. And the said defendant being engaged in conducting 
. a general banking business, as aforesaid, the said ··-
page 2a ~ plaintiff, heretofore, to-wit, at divers times prior 
to the said 1st day oi August, 1926, deposited with 
the said defendant divers large sums of money, at the spe-
cial instance and request of the said defendant, all of which 
said sums of money the said defendant at the several times 
that the same we're deposited, as aforesaid, then and there 
undertook and faithfully promised the said plaintiff to re-
\. 
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pay to him, the said plaintiff, when and as the said plaintiff ., 
should demand repayment of the same; that on the said 1st 
day of August, 1926, the said plaintiff, by means of the sev-
eral deposits afm;-esaid, had on deposit to his credit with the 
said defendant, a total sum of thirty-nine hundred seventy-
one dollars and five cents ( $3,971.05), by means whereof and 
by reason of the premises the said defendant then and there, 
to-wit, on the said 1st day of August, 1926, was indebted and 
became liable to pay to the said plaintiff the said sum of 
$3,971.05 with interest thereon at six per cent (6%) per an-
num from the said 1st day of August, 1926, until paid, when 
it, the said defendant, should be thereunto afterwards re-
quested, and the said plaintiff afterwards, to-wit, on the said 
1s·t day of August, 1926, requested the said defendant to pay 
to him the said sum of $3,971.05 aforesaid. 
Yet the said defendant, not regarding its said promises 
and undertakings, but contriving and intending to deceive and 
injure the said plaintiff in this behalf, did not, nor would, at 
the said time when it was so requested, nor at any other time 
before or afterwards, pay the said plaintiff the aforesaid 
sum of $3,971.05 or any part thereof, save and except the 
sum of eight hundred dollars ($800.00) that was paid by the 
said defendant to the said plaintiff on the 18th day of Oc-
tober, 1926, but to do the same hath hitherto 'vholly neglected 
and refused, and still doth neglect and refuse. 
page 3a ~ And for this also, that heretofore, to-wit, on the 
1st day of Aug·ust, 1926, the said defendant was 
iudebted to the said plaintiff in the sum of $3,971.05, together 
with interest thereon from the said 1st day of August, 1926, 
until paid, for the price and value of goods before that time 
sold and delivered by the said plaintiff to the said defendant 
at its special instance and request; 
And also in the sum of $3,971.05, together with interest 
thereon from the said 1st day of August, 1926, until paid, for 
the price and value of work before that time done by the 
plaintiff for the defendant at its special instance and re-
quest; 
And also in the sum of $3,971.05, together with interest 
thereon from the said 1st day of August, 1926, until paid, for 
money before that time lent by the plaintiff to the defendant 
at its special instance and request; 
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And als9 in the sum of $3,971.05, together with interest 
thereon from the said 1st day of August, 1926, until paid, 
for money before that time paid by the plaintiff for the use 
of the defendant at its speciaJ iD;stauce and ~request; 
And also ·in the sum of $3,971.p5, together with interest 
thereon from the said 1st day of August, 1926, until paid, 
for money before that time had and received by the defendant 
to the use of the said plaintiff. 
And being so indebted, the said defendant, in consideration 
thereof, afterwards, to-"rit, on the day, month and year afore-
sa~d, undertook and f-aithfully promised the said plaintiff to 
pay him the said several sums of money in the above count 
mentioned, when the said defendant should be thereunto 
afterwards requested. 
· And for this also, that heretofore, to-wit, on the 
page 4a } 1st day of August, 1926, the said defendant ac-
counted with the said plaintiff of and concerning 
divers other sums of money before that time due and owing 
to the said plaintiff, and then in arrears and unpaid; and upon 
such accounting, the said defendant was found in arrear, 
a.nd indebted to the s·aid plaintiff in the further sum of 
$3,971.05, together with interest thereon from the said 1st 
day of August, 1926, until paid, and being so found in arrear 
and indebted it, the said defendant, in consideration thereof,. 
undertook and then faithfully promised the said plaintiff to 
pay to him the said sum of money in this count last mentioned, 
'vhen it, the said defendant, should be thereunto afterwards 
requested. 
Yet the said defendant, not regarding· its several promises 
· and undertakings, hath not as yet paid to the said plaintiff 
the said several sums of money, or any or either of them, or 
any part thereof, save ·and except the sum of $800.00 that 
"ras paid by the said defendant to the said plaintiff on the 
18th day of October, 1926, although aften requested ·so t.o do; 
but to pay the same hath hitherto wholly neglected and re-
fused, and still doth neglect and refuse. 
Wherefore, the said plaintiff says that he hath sustained 
damages, by reason of the said several breaches of the said 
several promises and undertakings in the said several counts 
in this declaration above-mentioned, to the amount of four 
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thousand dollars ($4,000.00). And, therefore, he institutes 
this action of trespass on the case in asswmpsit. 
W. 0. BUSHEY. 
By T. E. DIDLAKE, 
T. E. DIDL4-KE, Counsel. 
His Attorney. 
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TO 
W. 0. BUSHEY, DEBTOR. 
1926 
August 1 To amount on deposit with Bank 
of Occoquan, Inc., to the credit 
of W. 0. Bushey $3,971.05 
October 18 By payment made by Bank of 
Occoquan, Inc., toW. 0. Bushey 800.00 
To interest at 6% per annum 
on $3971:05 from August 1, 1926, 
until paid, subject to aforesaid 
credit, of $800.00, as of October 
18, 1926 
3,171.05 
And on another day, to-wit: October 3rd, 1928, came the 
Bank of Occoquan, Defendant, and filed its plea of Statute of 
Limitations, which is in the following words, to-wit: 
In the qircuit Court of Prince William County, Virginia. 
,V. 0. Bushey, Plaintiff, 
versus • 1 
Bank of Occoquan, Incorporated, Defendant. 
(Action of .Asstttrmpsit.) 
PLEA OF STATUTE OF ·LIMITATIONS. 
And the said BANK OF OCCOQUAN, Incorporated, De-
fendant, comes and says that the said supposed cause of ac-
tion, in the declaration mentioned, is for certain alleged items 
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on an open account and that, with the exception of the last 
item of seven hundred dollars, the same did not accrue unto 
the aforesaid Plaintiff, at any time within three years next 
before the institution of this action. 
page 6a ~ · And this the said Defendant is ready to verify. 
State of Virginia, 
W .ALTER TANSIL OLIVER, 
THOS. H. LION, 
Attorneys for Defendant. 
·County of Prince William, to-wit : 
On this third day of October, 1928, personally appeared 
before me, S'. Agnes Donohoe, a Notary Public in and for the 
said COUNTY of PRINOE WILLIAM in the ·STATE OF 
VIRGINIA aforesaid, in my State and my County aforesaid: 
B. W. Brunt, Cashier of and Agent of and for the said Bank 
of OCCOQUAN, Incorporated, a Corporation, Defendant, 
who, having been first duly sworn, made oath, in due form 
of law, that the matters and the things contained in the fore-
going plea are true and correct. 
B. W. BRUNT, Cashier. 
of and Agent of and for Bank of Occoquan, Incorporated, 
Defendant. 
Subscribed and sworn to before me in my State and my 
County aforesaid by the above-named B. W. Brunt, Cashier 
of and Agent of and for Bank of Occoquan, Incorporated, on 
this third day of October, 1928. 
S.ARA A. DONOHOE, 
Notary Public in and for Prince 
William ·County, Virginia. 
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W. 0. Bushey, Plaintiff, 
vs. 
Bank of Occoquan. a Corporation, Defendant. 
At Law No. 33. 
Manassas, Virginia, 
Wednesday, October 3, 1928 . 
. The above-entitled cause came on for hearing before Judge 
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IIoward W. Smith and a Jury at the Court-house, ~Ianassas, 
V a., at 10 o 'elock- a. m. 
Appearances : For the Plaintiff: Thomas Elvin Didlake, 
Esq. For the Defendant: Walter T. Oliver, Esq., and 
Thomas H. Lion, Esq. 
Whereupon a jury was impaneled and called into the jury-
box, consisting of the following: J. Q. lVIayhugh, E. ~I. Davis, 
C. S. Carter, Charles 1\L Lyon, J. R. F'ick( ?), W. vV. Frit-
ter, James l(incheloe, J. E. Slofer, FrankL. Cannon. 
page 2 ~ Mr. Lion: If your Honor please, lVIr. Fick( ?), 
the gentleman right here, is 82 years old, and he 
wants me to ask you to excuse him, because he is a little hard 
of hearing. 
The Court: You have two other jurors there~ 
The Clerk: Yes, sir. 
1\:fr. Lion: He asks that you excuse him for the term. 
The Court : Yes, sir. 
(Whereupon H. L. R.ussell took a seat in the jury-box.) 
1\ir. Lion: If your Honor please, we desire to examine the 
jury on their voi·r tlire, to see whether or not there is any in-
terest. 
(Whereupon the jury were sworn by the Clerk.) 
1\fr. Lion: Gentlemen of the Jury; this .is -the case of W. 
0. Bushey against the Bank of Occoquan, Incorporated. · 
Mr. Didlake: 1~here are two cases set for trial today, and 
I think we have the right of election, and we wish to try the 
case of Davis first. 
1\Ir. Oliver: vVe have filed our plea in the Davis case first, 
because our understanding was that the Bushey case was to 
be tried first. 
The Court: The Bushev case is first on the docket. 
Mr. Didlake: They are. both set for today, and, realizing 
that I had the right of election as to whic.h we would try, I 
prepared to take up the Davis case first. 
1\ir. Lion: ''T e have not our witnesses in the 
page 3 ~ Davis case. Yon could not try both and could not 
use the same jury for both purposes. 
l\fr. Didlake: The evidence is not voluminous. I do not sec 
why we canont try them both today. 
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The Court: I expect to try them both. 
~~r. Oliver: Not with the same jury. We feel sure it would 
be Improper for the same jury to hear both cases. · 
The Court: ~hat case was set for trial today. 
Mr. Lion: I am sorry· 've misunderstood each other in 
that regard. 
Mr. Didlake: It would be necessary for me to talk to one 
or two of my witnesses whom I had expected to talk to, and 
it is necessary for me to .go over some of the records of the 
bank first. I have not had an opportunity to examine the 
records of the bank in regard to the Bushey case. ·I have 
examined them in the Davis case. 
The Court: I think 've had better examine the jury on their 
vo,it· dire first. 
(The Court thereupon examined the members of the Jury 
upon their voi,,. dire, as a result of which Mr. E. M. Davis was 
excused and Mr. Robert LeWis substituted. 1\{r. Lewis was 
thereupon sworn by the Clerk, following which }fessrs. J. 0. 
Mayhugh and Frank L. Cannon were challenged and left the 
jury-box and the jury as remaining was sworn by the Clerk.) 
Following addresses to the jury by 1\ir. Didlake and Mr. 
Lion respectively-
page 4 ~ . W. 0. BUSHEY, 
the plaintiff in the above-entitled .cause, was pro-
duced as a witness on his own behalf and, after having been 
first duly sworn, was examined and testified as follows: 
DIHECT EX.AMINArrLON. 
By ~Ir. Didlake: . 
Q. 1\fr. Bushey, you are the plaintiff in this case? 
A. SirY 
Q. Are you the one who instituted this suit 1 
A. Yes, sir. 
Q. Speak loud so the jury can hear you. 'Vlwre do you 
live, 1\Ir. Bushey? 
A. Cherry Hil. 
Q. Ho'v far is Cherry Hill from the Bank of Occoquan? 
A. Ten miles, I guess. I do not kno"r exactly. 
Q. When did you first begin to do business with the Banl{ 
of Occoquan? Do you recall? 
A. Not exactly ; 1922, I l1e1ieve. 
Q. Who was cashier of the Bank of Occoquan at that timef 
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A. 1\tir. Barbee.. 
Q. Mr. J. M. Barbeet 
A. J. 1\ti. Barbee. 
Q. He had then been cashier of the Bank of Occoquan for 
. a number of years, had he not7 
page 5 ~ A. Y e~, sir; I think so, so far as I know. 
Q. How many people were employed in the Bank 
of Occoquan when you began to do business there Y 
A. Mr. Barbee was all. 
Q. He was the only one Y 
A. Yes. 
Q. Did he attend to all of the affairs of the bank, the re-
ceiving of -deposits and the lending- of money and matters of 
that kind? 
A. Yes, sir. 
Q. ·Now, when you began to do business with the bank of 
Occoquan, had the Swan Point Canning Company begun to 
do business Y 
A. I do. not know. 
Q. Do you know who composed the Swan Point Canning 
Company? 
A. No, I do not. 
Q. Do you know whether 1Ir. J. ~L ·Barbee was connected 
"rith that company? · 
A. No, sir. 
Q. Mr. Bushey, I requested you to furnish me, before the 
trial, with all of the records that you had in your possession 
covering your transactions with the Bank of Occoquan, and 
I hand yon these papers and ·ask yon if they are all of the 
records that you have covering your account with 
page 6 } that bank? . · . 
A. Yes, sir. 
1\tir. Didlake: If you~ :Honor please, I desire to put these 
in evidence. 
The Court: Any objection? 
lVIr. Lion: If your Honor please, I assume that they are 
copies of these (indicating), and we would like to reserve the 
right to object in the event there should be any variance. 
Bv J\!Ir. Didlake: · 
· Q. These ·records yo~1 have just looked at were received 
hy you from the Bank of Occoctuan, weren't they 7 
A. Yes, sir. · · 
Q. I ask you, ~Ir. Bushey, to examine the statement given 
you by the bank under date of April 30, 1926, and state to the 
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jury the amount, the ·balance, tha.t appe.ared to your credit 
a.t the Bank of Occoquan on April 30', 1926. · 
A. $5,248.07. 
Mr. Lion: J nne wl1en f 
Mr. Didlake: That was April 30, 1926. 
Q. Now, in examining these reco1·ds, Mr. Bushey, there, 
·seems to be a break from that date until August 10, 1926. 
Have you the records covering that period, or are these 
records you handed me all you have in your possession~ 
A. They are all I have. 
Q. Will you state to the jury the balance that appears to 
your credit on August 10, 1926? 
page 7 ~ A. $968.95. 
Q. Now, did ~fr. Barbee, the cashier of the Bank 
of Occoquan, approach you at any time with the suggestion 
that his hank lend out your money for you so that it could 
bring· you a higher rate of interest~ 
A. Yes, sir. 
Q. When did that conversation occur¥ . 
A~ I do not know exactly what time. It 'vas the hunting 
season he was down. 
Q. Do yon recali what yearf 
A. 1926. . 
Q. Was it before or after you received a letter from him 
under date of August 11, 1926, accompanied by a note in the 
sum of $3,971.051 
A. He was down before tba t. I may be mistaken as to the 
date. 
Q. It was before tha.t date? 
A. Yes, sir. 
Q. Where did that conversation occur 1 
A. He was with the club( f) men, and we were 'valking back 
and I mentioned to him that I did not want a certain fello"r 
to know bow much I had in bank because be always wanted 
to borrow, and I did not want it lent out; I "ranted it in a 
checking acc.ount so when I bought a home I could get it; I 
did not want to lend it. 
page 8 ~ Q. Did he ask you whether y0u wanted to lend 
it out or not f 
A. He said if I wanted to lend it out, I could get good in-
terest. 
Q. And you declined to do it and gave him your reason? 
A. Yes, sir. 
Q. Was anything· more said to you by ~Ir. Barbee about 
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borrowing your money or lending your money prior to the 
date of the receipt of this letter that I now hand you, dated 
August 11, 19261 · 
A. No, sir. 
~fr. Didlake: I wish to put this letter in evidence. 
(Letter read to the jury and received in evidence.) 
By 1\fr. Didlake: 
Q. N o,v, I hand you a note dated, apparently, August 1, 
l 926, in the sum of $3,971.05, payable six months after date, 
to the order of W. 0. Bushey, and signed "Swan Point Can-
ning ·Company, by James M. Barbee". Did tnat note aC-
company the letter that I have just read to the jury? 
A. Yes, sir. 
Q. The letter I have just read makes reference to a state-
ment. Did a bank ~tatement accompany this letter and thi.s 
note? · 
A. Yes, sir. 
Q. vVhat has become of that statement? Have you 
page 9 ~ it iu your possession~ fiave you been able to lo-
cate it~ 
A. I do not know. I have got it somewhere, if I haven't 
it with that. 
Q. Have you made an effort to find it? 
A. No, sir. . 
Q. Did you look for it at the time you handed me these 
other papers 1 
A. I think so. 
Q. You did not find it 1 
A. No, sir; I did not find it. 
Q. Had you at any time prior to the receipt of this note 
a bout which I have just asked you, authorized nfr. Barbee 
or anyone else to lend yonr money or any portion of it, to 
the Swan Point Canning Company 1 
A. No, sir. 
Q. You knew when you received this note that 1\t[r. Barbee 
was connected with the S'wan Point Canning Company~ 
A. That he was eonneeted with it 1 
Q. Yes. 
A. I did not kuow whether he 'vas connected with it or 
110t. 
Q. Did you notice upon receipt of this note that it was 
signed '' Sw·an Point Canning Company, by James 1\I. Bar-
bee"? · 
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.A. Yes, sir. 
Q. ~Ir. Barbee stated in that letter-'' I will see 
page 10 ~ you in a few days." Did he come to see you in a 
fe'v days? 
.A. He and Mr. Alexander was do·wn later on. 
Q. How much later? Do you recall? 
A. That is when he endorsed it, put the amount he paid 
.on the back himself. 
Q. He did not come to see you until the date of the endors-
ing· of the credit on the back, on October 18, 1926? 
A. That was the time when he put that on the back, and. he 
and lVIr. Aleck was down to see Mr. Stewart about the mill. 
Q. When did you go to the Bank of Occoquan to see about 
your money there that was apparently taken out when this 
note was given? · 
· A. I cannot recall the date. 
Q. Do you know ho'v long after you received this note it 
-was? 
A. No, sir. 
Q. Can you approximate· the time? Speak just a little 
louder. 
A. I have almost forgotten. 
Q. Was it a month, or a week? 
A. It w·as quite a while befqre l could get up there. 
Q. What prevented yon going up there promptly? 
A. I could not get a'vay from the place, the store. 
Q. Are you a merchant? 
page 11 ~ A. Yes, sir. 
Q. Are your duties confiuing? 
A. Yes, sir. 
~.Ir. Oliver: We object to how confining· his duties are. It 
js leading. 
The Court: It is ratl1er leading, hut he can state what 
his circumstances were, whether circumstances prevented his 
g~oing very promptly. Do not ask him leading questions. 
JHr. Didlake: All right. 
·Q. Did you at that time have anyone to assist you at your 
store? 
A. No, sir. 
Q. Did you later go to see the Bnuk of Occoquan about 
this money? 
A. I went to see 1\Ir. Barbee. I always looked to him as 
eashier. 
Bank of Occoquan, Inc., v. W. 0. Bushey. 19 
Q. Where did you seek o·ut :Mr. Barbee when you went to 
Occoquan 1 Where did you go to find him at Occoquan Y 
A. I. do not know whether I seen him first-I went up once 
or twice and did not see him-whether I seen him at the bank 
or the place he called the canning factory. 
Q. Where did you go first at Occoquan to look for him when 
you first went there? 
A. At the bank. 
Q. Was lfr. Barbee then connected with the 
page 12 } lJank 7 
A. Yes, sir. 
. Q. Or had he left the bank and been replaced by Mr. 
Brunt? 
A. When I 'vent to see him, I guess he left the bank-had 
not been so long. 
Q. Was he at the bank when you first went there 7 
A. ~o, sir. · 
Q. Did you again go to the bank to see him? 
A. Yes, sir ; I guess I did. 
Q. Where did you finally locate l\Ir. Barbee¥ 
A. At the canning factory. 
Q. Was l1e then connected with the bank? 
A. ~o, sir. 
Q. For what purpose did you seek out ~Ir. Barbee? 
A. T.o get the money from the bank. 
Q. The money that you had deposited ther~ 1 
A. Deposited there, yes, sir. 
Q. Did you get it~ 
A. No, sir . 
. Q. Did you get any part of it? 
A. Only got $800. . 
Q. Ho'v soon after you sa'v :Mr. Barbee about this matter 
was it that you received the $800? 
A. I guess it was a couple months, a month or two, about. 
Q. It was some time, then, after you demanded 
page 13} your money, that you got the $800? 
A. Yes, sir. 
Q. Now, this· note has on the back this notation-''Octoher 
18, 1926-paid on note, $800". '\Vas that the time you re-
ceived the $800? 
A. No, sir, I g·ot it before.· 
Q. Before that date1 
A. Yes, sir. 
Q .. Do you recall about how long before October 18, 1926, 
it 'vas that you got this money, this $800? 
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A. It was a right smart while before, but I do not know 
exactly. 
Q. In whose handwriting is that credit on the back of the 
note? 
A. }wfr. Barbee's. 
Q. Did he hand you the $800, or send it to you f 
A. He sent it up to me. 
Q~ By whom? 
A. Johnnie Patterson. 
Q. Have you received from the Bank of Occoquan or from 
anyone else any sum or sums other than this $800 in repay-
ment to you of the $3,971.05 that is set out in that note 1 
A. You mean, beside the $800 f 
Q. Yes. 
A. No, sir. 
Q. Did yon at any time after you reeei ved this 
page 14 ~ note l1ave any conversation with anyone else con-
nected with the Bank of Occoquan,· other than Mr. 
Barbee, about it~ 
A. No, sir, not about getting the money. 
Q. Did you have a conversation with JYir. Brunt about it7 
A. I asked him about the note. He said he did not like 
to have anything to do with it. 
Q. Was JYir. Brunt the cashier of the bank that succeeded 
Mr. Barbee? 
A. Yes, sir. 
Q. And he .told yon_ what 1 
A. He did not like to have anytbing to do \vith the note. 
Q. Did not like to have anything to do \Yith the note? 
A. Yes, sir. 
Q. To \Vhat extent have you had experience with banks 
and banking, 1Ir. Bushey? 
1Yir. Oliver: We object. 
Tl1e Court: What is the question~ 
Mr. Oliver: The experience he has l1ad with banks. 
The Court : Other banks 1 
Mr. Didlake: Yes, sir. 
The Court: Sustained. 
1\tir. Didlake : I note an exception. 
Q. I-Iave you l1ad any conversation with ~Ir. Barbee about 
this note other than the conversation tlwt. you testified to a 
· moment ag·o, w1wn you went to see him to demand 
page 15 ~ your money? 
A. No, sir. 
---'7,.---------
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Q. Did you know any of the other officials of the Bank of 
Occoquan other than :Mr. Barbee~ 
A. L had not been acquainted with them, no, sir. 
Q.. Did you know who they were~ 
A. No, sir. 
Q. Did you know any members of the Board of Directors 
of the bank~ 
A. Not personally. 
Q. Did you know·, as a matter of fact, that it had a board 
of directors f 
A. vV ell, the bank book shows the names. I never met any 
of them. 
Q. Did any of them live near you~ 
A. Not that I know of. 
~Ir. Didlake: I think that is all. 
CROSS EX.A.MINA.'J.1ION: 
By ~Ir. Oliver: 
Q. How long have you been in the mercantile business, ~Ir. 
Bushey~ 
A. Six years. 
Q . .LL\.nd as soon as you went into the business, you com-
menced dealing shortly thereafter with the Bank of Occo-
quanf 
A. Yes, sir. 
page 16 ~ Q. Did I understand you to say and to tell this 
that :Nlr. James :1\L Barbee was the only one work-
ing with the Bank of Occoquan when you commenced trans-
acting business with them~ 
A. Yes, sir. 
Q. How soon afterwards was it that anyone else went into 
the bank to work~ 
A. I do not know when .Austin helped him; I do not know 
when it was. It was after that. 
Q. But from time to time you did see 1\Ir. Austin Barbee 
also in the bank? 
.A. Yes, sir. 
Q. Did I understand you toJell the jury a 'vhile ago that 
it was only shortly before that note was sent to you, was 
the first occasion that ~lr. James :M::. Barbee had ever said 
anything to you about letting him lend your money? 
.. A.. Yes, sir. 
Q. How soon before you received that note and letter from 
himt 
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A. Ho'v soon before? 
Q. Yes, ·sir; how soon before "Tas it he had said that? It 
was just before you got that letter ·that he had asked you to 
let him lend some money for you? 
A. Yes, sir. 
Q.- How soon befo:ce it? 
· A. I do not know. 
pag·e 17 ~ Q. Approximatelyf Flow many months? 
· A. It was in the ducking season. I do not know 
whether it was just before ·christmas or after Christmas, and 
when he sent me the note it was in tTuly or August. 
Q. And that is the only oecasion that you and ~Ir. James 
M. Barbee . ever discussed the question of his lending your 
money for you or borrowing it from yon for the Swan Point 
·Canning Company? 
A. Yes, sir. 
Q. That is correct, is it 1 
A. He did not say who he was going to lend it to, but he 
said he would lend it at six per cent or a g·oocl rate. 
Q. But you never authorized l\!Ir. James l\L Barbee to lend 
~our money to anybody at any time! 
A. No, sir. 
1\fr. Oliver (addressing :Mr. Didlake) : I will show this to 
you now (indicating) .. 
1\Ir. Didlake: Do von know what that date is¥ 
1\Ir. Oliver: Yes,~ sir; January 4. 
Q. 1\Ir. Bushey, will you look at that, please, and tell tne 
jury whether or not you have seen that check~ 
A. It looks like my 11andwriting, hut I do not remember 
anything of that. . 
Q. You had forgotten that you ever signed that check, 
didn't you? 
page 18 t A. I do not. law'v anything about that. 
Q. Is it your sig1~ature or not 1 
A. I could not swear. 
Q~ S'ir1 
A. I could not swear. I do not reme~l~er putting it there. 
Q. To the best of your knowledge, is it or- is it ·not your 
sig·na ture ! 
A. I do not know anything· about. thn t. 
Q. What was that you said f 
A. I do not kno"T anything about it. 
Q. Now, l\fr. Bushey, in order to refresh your recollection, 
don't you recall that you went up to the bank and saw ~Ir. 
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James M. Barbee in there and he explained to you that they 
needed some money right away for the Swan Point Canning 
Company-they needed it right away-and didn't he write 
out that check for that amount and you ·signed it right in the 
bank? 
A. I did not sign any check for the Swan Point Canning 
Company or bank either. 
Q. Didn 'f he tell you about needing this money for a car-
load of cans~ 
A. No, sir. 
Q. You have no recollection and you have possibly for-
gotten that you· had signed that check, haven't you? 
·A. I do not believe I signed it. 
Q. Would you swear you did not? 
A. I do not remember anything about it. 
page 19 } Q. vYill you swear that you did not sign that? 
·A. I do not remember seeing it. 
Q. Isu 't that your signature' 
A. It looks lil\:e it, I say, but 1 do not remember seeing the 
check. 
Q. So you have·forg-otten about any conversation you had 
"ith 1\ir. Jim Barbee in connection with that? 
A. I do not remember having any conversation with him. 
Q. You cannot recall it at all? 
A. No, sir; I do not remember anything about it. 
Q. That looks like your signature, so far as yon can tell~ 
A. Yes, sir. I never seen anything fixed like that on the 
check in my life. 
Q. Do you swear you did not sign it.1 
A. I say it looks like my signature. 
Q. Now, ~Ir. Bushey, do you remember any la.ter conversa-
tion you had with ~Ir. Barbee a.bout your balance in bank, 
the money you had there~ 
A. No, sir. . · . 
Q .. You received this statement that yon have testified about 
of August 10, 1926, showing yon had $978 balance in bank~ 
A. He sent it to me. 
Q. Who sent it to you 1 
A. ~Ir. Barbee. 
page 20 }- Q. So that you knew on the lOth day <?f August:, 
1926, that this money had been borrowed f . 
A. He sent me the statement. 
Q. He sent the note~ 
A. Yes, sir. 
Q. And you accepted the n_ote, didu 't you~ 
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A. I always did get the stateme~1ts sent to me. That was 
in the statement. 
Q. After you got that statement and that note, you knew 
that the Swan Point Canning Company had $3,971 of your 
money~ 
.A.. I knew that ~fr. Barbee sent me the letter with his 
check. 
Q. And told you in the letter what he had done¥ 
A. Yes,•sir. 
Q .. Have you, from that time to this, ever told the presi-
dent or the cashier or anyone eJ.se connected with the Bank 
of Occoquan that you were holding the bank "liable for it 1 
A. I have not seen any of them. 
Q. And you are only ten miles away¥ 
A. Yes, ·sir. 
Q. You have been dealing there ever since f 
A. Yes. 
Q ... A.nd you have been going there from time to time. \Vheu 
was it you went -there and showed that note to Mr. Brunt, tl1e 
lle\v cashierf 
A. A little over a year ago. 
page 21 ~ Q. What month was itt Do you remember'l 
A. No, sir. 
Q. "\Vas it before you got the $800, or after? 
A. After. 
Q. So you accepted that note and you kept it until the 18th 
day of October, and then you received $800 from 1\fr. Barbee 
on it, didn't you 1 
A. R.eceived what? 
~ $800 payment on the note 1 
A. He sent the $800. 
Q. Ho'v long was it after that he came do,vn to your place 
to see you Y 
A. Quite a while. 
Q. When he did come, you handed him the note and had him 
endorse the note on the back, didn't you, and you had it cred-
ited on the note, and ~fr. Barbee asked you to credit it and 
you told him to put the credit on this, didn't you 7 
A. ·No, sir, he did. 
Q. I know, but you asked him to do it? 
k.. I said lie had better write it on the check, yes, sir. lie 
did it himself. 
Q. Is it not also true that ~ir. Barbee on that occasion told 
vou that he "rould either endorse that credit on the baek or 
give you .a new note for the l~alance, sig)lCd by the Swan 
Point Canning ·Company, by· him t 
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page 22 ~ A. No. 
Q. No suggestion of that kind 'vas made at all,. 
A. No, sir. · 
· Q. Had that credit been made on that note 'vhen you took 
it up and showed it to ~ir. Brunt? 
A. Yes, sir. 
Q. S'o that you did not show it to ~Ir. Brunt until after ~fr. 
Barbee had endorsed that credit of $800 on the back of it. 
vVhen you went into the bank, didn't you ask Mr. Brunt' if 
he thought that note was all right 1 
A. I showed it to him. 
Q. And you asked him whether or not he thought it was 
all right 1 
A. \Vhat he thougl1t about it. 
Q. He told you Dr. Hornbaker ought to make it good~ 
A. He said he did not have anything to do-
Q. (Interposing.) Didn't he tell you that Dr. Hornbaker 
ought to make it g·ood 1 · 
A. He said, two men in business that way, if one 'vas bad 
the other made it good. 
Q. And you made no demand on ~lr. Brunt, the cashier 
of the bank, at that time for the bank to pay~ 
A. No, sir. 
Q. A.nd you did not indicate to ~Ir. Brunt that you thought 
tl1e bank was liable 1 
page 23 ~ A. I did not say anything to him. 
Q~. Did you tell ~fr. Brunt at that time that nlr. 
Barbee had withdrawn your money from the bank and used 
it without your consent 1 ... 
A. That he sent this note with the statement1 
Q. In the conversation which you had with ~fr. Brunt, 
the cashier~ whm1 yon sl1owed him the note and asked him 
about it, did you tell l\Ir. Brunt that ~Ir. Barbee had taken 
your :noney out of the bank 'vithout your authority? 
A. I do not remember "Thether I did or not. 
Q. You won't sny you did, then 7 
A. No, sir. 
Q. Did you ever go to any director of the bank, or any 
officer of the bank, and demand that they return this money 
to you represented by that note? . 
A. No, sir. I knew l\fr. Barbee was the cash1er and always 
went to him. I did not go to anyone else. 
Q. Did you not :find out in August that 1\Ir. Barbee was no 
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Q. Sit.? 
A. I did not know JHr. Brunt was cashier until I \vent up 
·there. 
Q. vVhen did you go up there and find out lvir. 
page 24 ~ Brunt was cashier and that ~fr. B~rbee had no 
further connection with the bank 1 
A. It was after I got the note, I do not know exactly what 
t.ime it was. 
Q. It was in August, was it not? 
A. I do not know. 
Q. To the best of your recollection, was it in A.ug·ust, or 
when was it? 
A. I did not know he was cashier until I went up there. 
Q. Was it after August, or during .... 1\..ugust ~ 
A. After August. 
Q. Was it in September? 
A. I do not know exactly when it was, whether it was Sep-
tember or October. I know it was after August. 
Q. How soon was it after you received the note? 
A. After I received the note? 
Q. Yes, sir-that you first went to tlw hank and inqni 1·etl 
for :Nir. Barbee? Two weeks or a· month? 
A. A ·Couple months, I guess. I did not have a chance to 
go up there. · · 
Q. Was the occasion on \Yhich you showed ~Ir. Brunt the 
note the first time von had been to the bank after you received 
the note of the Swan Point Canning Compan); from l\Ir. 
Barbee1 
A. After I recejved the note? Yes, after I re-
page 25 ~ ceived the note. 
Q. The next occasion after you received the note 
\vas when you went to the bank and showed it to l\fr. Brunt? 
A. I did not show it to ~fr. Brunt until a year ago. It 
was a long time after that before I went up, just before I gave 
it to l\Ir. Didlake. 
· Q. ""\Vheu 'vas it you let 1\II:. Brunt know you had such a 
110te f 
A. I do not know exactly the dates. I had it a right good 
while when I saw l\fr. Brunt. 
Q. As much as a year 1 
A. I guess it was. 
Q. "\Vhat did you do to let anybody connected with the 
hank know, after l\fr. Barbee got out, that you held the bank 
re~ponsible for this· money Y 
A. I just seen 1\Ir. Barbee when I tried to get some of tlw 
money; that was all .. 
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Q. So, after you got that note, you looked only to the Swan 
Point Canning Company and 1\!Ir. Barbee for payment-is not 
that true;f 
A. Mr. Barbee and the bank. 
Q. Did you ask the bank about it~ 
A. No. I looked to ~Ir. Barbee. He 'vas the cashier. 
Q. He was not at that time, was he? 
A. What time¥ 
page 26 ~ .Q. At the time you sa.w Mr. Barbee. Didn't you 
tell the jury a while ago that you went to th~ bank 
to see lVIr. Barbee and found out Mr. Brunt 'vas cashier, that 
1\Ir. Barbee was no longer connected with the bank, and then 
you went down to the cannii1g company and saw Mr. Barbee 
down there 1 · · 
A. I always depended on ~Ir. Barbee. He represented the 
hank, I thought. 
Q. So J\Ir. Barbee is the man to whoin you looked? 
A. To the bank. . 
Q. Please tell the jury why you did not go to. the bank and 
demand thaf the bank pay. 
A. 1\tfr. Brunt was cashier, then. 
Q~ Why didn't you demand it of him 1 
(No response.) 
Q. So that any notice given to t.he bank that you looked· to 
them for payment was given after you had employed lVIr. 
Didlake, and was given througl1 him-is that correct f 
A. I asked ~ir. Barbee before that .. 
Q. But you know nfr. Barbee was not ~onnected with the 
bank, don't you? Didn't you "tell the jury that you lmew 
:i\Ir. Brunt had succeeded him? 
(No response.) 
Q. Did you ever see James l\L Barbee inside the Bank of 
Occoquan after the 11th day of A.ugust, 19261 
A. I do not kno,v. I do not believe so. . 
Q. Well, did you or not see him in there after 
pag~ 27 ~ that date? . 
A. No. . 
Q. And the only time you saw him after that was down 
at- the Canning Company or somewhere else, and you knew 
he had nothing more to do with the ba.nk~ · 
A. I did not know whether he had or not. 
Q. Why, ~Ir. Bushey, haven't you ever since continued to 
r 
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do business with the bank, and haven't you ever since kno·wn 
that Mr. Brunt was the cashier and that J\!Ir. Barbee had n() 
connection with it~ Haven't you kno"-rn thatt 
(No response.) 
Q.. You have been doing business with them ever since and 
you have not seen l\ir. Barbee there, and you know l\1:r. Brunt 
is cashier there, don't you~ · · 
.A. Yes, sir. 
Q. N O\V, l\Ir. Bushey, did you not on several occasions,. 
while l\1:r. James l\L Barbee was still cashier, go to the bank 
· from time to time, and didn't J\!Ir. Barbee show you the origi-
nal record of your account in the bank and let you know how· 
it stood? 
A. No; he mailed me the statement with the note . 
. Q. But in between the statements, did you ever see the 
bank book vourself in the bank~ 
A. No, sir _ 
_ Q. The large recor(~ showing the state of your account·~ 
.A. No, s1r. 
page 28 ~ Q. You never saw that in the bank in your life·t 
Did you ever go behind the counter with !Jir. Bar-
beet 
A. Oh, yes ... 
Q. Back where the records are kept! 
l\.. Not after this happened. 
Q. After what happened~ 
A. I got the note. 
Q. J\!Ir. Barbee was out of the bank \Vhen you got the note-,. 
wasn't he~ 
A. No, sir; he. must have been cashier; if he sent me the 
statement and the note. 
Q. He was cashier at that time and before that, now,. had 
you ever seen the accounts there-had you not gone behincl 
the counter with ~Ir. Barbee and looked them over~ 
A. No, sir. 
Mr. Oliver: That is alL 
RE-DIRECT EXAl\rfiNATION. 
By ~Ir. Didlake : 
Q. ~Ir. Bushe)r-, ~fr. Oliver asked yon \Vhen you finally lo-
cated Mr. Barbee, whether you did not know that he was then 
out of the bank, and I believe you stated he was not then 
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'vorking at the bank. Did you know then whether he had 
severed all connections with the bank as an official' 
A. No, sir. 
page 29 ~ Q. And I understood you to say that when you 
. broached the matter to ~{r. Brunt about this note, 
he told you he did not want to have anything to do with it-
that was his reply? 
A. Yes, ·sir. 
Q. This check in the sum of $1,371.05 that Senator Oliver 
exhibited to you-do you know whose handwriting it is in 
'vhich the date and the name of the payee and the amount are 
written T 
A. It looks like ~Tr. Barbee's. I do not know. 
Q. Is it your handwriting~ 
A. No, sir. 
Q. You are positive of that? 
A. Yes. 
Q. I understood you to say you have no recollection of the 
check~ 
A. No, sir. 
Q. None whatever? 
A. No, sir; I do not know a thing in the 'vorld about it. 
Q. Have you any recollection of having checked that large 
a sum to any individual? 
A. No, sir. 
n,rr. Oliver: 'Ve object to that. 
· J.\IIr. Didlake: I think that has probative value. 
Mr .. Oliver: As to what his recollection is as to the amount, 
when we have the amount? 
page 30 ~ The Court: Overrule the objection. 
· · ~:Ir. Oliver: We except. 
By 1\fr. Didlake : 
Q. Have you any recollection of having checked out of the 
Bank of Occoquan any such sum as that for any purpose at 
one'time? · 
A. No, sir. 
Q. Did you ever receive from Mr. Barbee, or from the Bank 
of Occoquan, any note of the Swan Pont Canning· Company 
other than this note put in evidence? 
A. No, sir. 
Q. Was any other note of that company ever tendered to 
you or offered to you 1 
A. No, sir. 
Q. Was any interest ever paid you by the Bank of Occo-
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quau or by Mr. Jam~s M~ Barbee for money that was lent 
out of yours by the bank or Mr. Barbee? 
A. No, sir; only the $800 that was sent to me. 
Q. Is that the $800 credited on the back of this note that 
bas been put in evidence T · 
A. Yes, sir. . 
Q. When Mr. Barbee made that credit on the back of that 
note, at whose suggestion was it done, his ·suggestion or 
yours' 
A. I asked him, didn't he think he ought to put it on 
there. 
page 31 ~ Q. And he did put it on? 
A. Yes, sir; he put it on there himself. 
Q. The statement of the bank that ·was furnished you of 
your account, and which has been put in evidence, shows that 
on April 30, 1926, you had a balance on deposit of $5,248.07, 
and another statement shows that on August 10, 1926, your 
balance on deposit was only $968:95. What part of the dif-
ference between those two sums did you draw out of that bank 
between April 30, 1926, and August 10, 1926? Do you re-
call? 
A.. No, sir. . 
Q. Did you draw any large checks on your deposit during 
that time? · . 
A. No, sir, no very big ones. One check is all I know of 
any size, which was $420, but the date-it is on that. 
Q. Was that the largest check you wrote during that 
period? · · 
A. That was the only large one. 
Q. The only large one you wrote during that period? 
A. Yes, ·sir. · 
Q. Will you state to the jury whether you did check out 
. during that period the difference between $968.95 and 
$5,248.07? 
A. Did I check out the difference~ 
Q~ Yes. 
A. No, sir. 
page 32 t Q. You did not check it out? 
· A. No, sir. 
1\{r. Didlake: I think that is all. 
RE-CROSS EXA1\1INATION.· 
Bv Mr. Oliver: 
"Q. Have you any of the checks that you have drawn on the 
Bank of Occoquan with you· here, 1\ir. Bushey! 
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A. No, sir. 
Mr. Oliver~ Tha.t is all. . 
Mr. Didlake: I w.ant to ask him one thing more, and that 
is to wr:ite his name, if that is agreea~le to you gentlemen. 
1\fr. Oliver: Yv e do not care. 
By Mr. Didlake: 
Q. Will you kindly 'vrite your name so the jury can com-
pare it with this signature' 
1\{r. Oliver: With pen and ink. 
(Witness does as requested.) 
The Court: Is that aUf 
_Mr. Didlake: I think that is all of ~Ir. Bushey. Will you 
gentlemen agree that 1\{r. Barbee was cashier on August 11, 
1926? 
. Mr. Oliver: Just a minute. We will admit that Mr. Bar-
bee's resignation was accepted and he leftJhe employ of the 
bank on the 11th of A.ugust, 1926, and that Mr. 
page 33 ~ Brunt was in the bank on. the 11th day of August, 
1926. 
The Court : 1926 t 
1\fr. Oliver: 1926.· 
The Court : And prior to that time? 
1\!Ir. Oliver: And prior to that time. 
1\fr. Lion: For several years, and was in the bank during 
this transaction. 
· Mr. Didlake: During the whole period of the Bushey ac-
count¥ · · 
· Mr. Oliver: No. We are willing· to admit that during these 
transactions up to but not including August 11, 1926, James 
1\I. Barbee was the cashier. . 
Mr. Didlake: Will you adrilit that he was cashier at the 
time he wrote that letter on August 11 T 
Mr. Oliver: No, sir, I will not, because he did not write 
it as cashier. He wrote it individually and did not sign his 
name as cashier. 
. Mr. Didlake: That may be true, so far as that is concerned, 
but you will admit he was then cashier of the bank' 
1\Ir. Oliver: We will not admit he W8JS cashier when he 
wrote that letter or that he wrote it as cashier. 
Mr. Didlake: You admit that he went out as cashier on 
August 11? 
r 
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Mr. Oliver: August 11, 1926. 
page 34 ~ (After informal discussion, off the record, the 
follO\\ri.ng· stipulation was agreed to by respective 
counsel:) 
'.'It is further agreed that the Swan Point Canning Com-
pany was a partnership composed of James M. Barbee and 
Dr. Frank W. Hornbaker, that this partnership began busi-
ness in the year 1922, and that it continued to do business 
as a partnership until its dissolution about the latter part 
of October, 1926. '' 
Mr. Didlake : I ·believe, your Honor, we rest. 
The Court: All right, gentlemen. 
:Afr. Didlake: :Aiay we have a recess for a few minutes 1 
The Court : l\fa.ybe we had better take a recess. 
Gentlemen of the jury, do not discuss this case \vith any 
one, or let anybody discuss it with you, and be back at 1 
o'clock again. 
:M~r. Didlake: I wanted to put the bank record in, but I 
overlooked it. I want to put the only thing that \Ve got from 
the bank in evidence. · 
The Court: It will be received. 
Mr. Lion: With this reservation, tllat this is the only rec-
ord that the bank has. We have not had a chance to have it 
copied, but it can be copied. 
The Court: You want to have it withdrawn and leave a 
eopy? 
Mr. Lion: Yes, sir. 
(Whereupon, at 12:15 o'clock p. m., a recess was taken 
until 1 o'clock p. m.) 
page 35 ~ AFTER RE·CEBS. 
1 o'clock p.m. 
Pursuant to the taking of a recess, the hearing was re-
sumed. 
The ·Court : Are you ready Y 
Mr. Oliver: Mr. James Marshall Barbee. 
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vVhereupon-
J1\.~fES l\fARSHALL BARBEE, 
was produced as a witness on behalf of the defendant, and, 
. after having been first duly sworn, was exa·miiled and testi-
fied as follows : 
DIRECT EXAMINATION. 
By 1\{r. Oliver: 
Q. 1\Ir. Barbee, your name is James ~{arshall Barbee 7 
A. Yes, sir. 
Q. IIow old are you 1 
A. Fifty-two years old. (J. How long have you lived in this cou·nty? 
A. I have lived here practically all my life, with the ex-
ception of twenty years I was in Richmond, and the last two 
years in VV ashington. 
Q. Where is your legal residence at this time 1 
1\.. Occoquan, Virginia, where I own my home furnished. 
I am temporarily in ·vvashington, on E Street, Southeast. 
Q. What is your occupation there 1 
page 36 ~ A. At St. Elizabeth's Hospital. 
Q. From 1922 until August 10, 1926, where were 
you employed f 
A. Bank of Occoquan. 
Q. In 'vhat capacity1 
A. Cashier . 
. Q. vVhen did you sever yo.ur connection with the bank, lVIr. 
Barbeef 
A. On the 11th day of .August, 1926. 
Q. Since you resigned on that day as cashier and directot·, 
what, if any, connection have you had with the Bank of Occo-
quan? 
A. None whatever, except to give a chec-k once in a while. 
Q. Now, l\Ir. Barbee, in your own way tell the jury there 
just what occurred in connection with the dealings between 
you-I 'vill ask you this first: During the period from 1922 
to August or later, 1926, in what oth~r business, if any, were 
you engaged 1 
A. I was secretary-treasurer of the Swan Point Canning 
Company. 
Q. Of whom did the Swan Point Canning Company con-
sist? 
A. Dr. Frank \V. Hornbaker, president; myself, as Secre .. 
tary-treasurer. · 
..-- ---
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Q. In your own way, please tell the jury there just what 
the relations were between you as a partner in the 
page 37 ~ S'wan Point Canning Company and Mr. vV. 0. 
Bushey, the plaintiff in this case 1 
A. You mean; in connectiqn with the transaction of the. 
money? 
Q. Yes, sir. 
· A. Why, I had gotten from Mr. Bushey a check of $3,371 
and some cents, and that was given to me in the bank one 
morning-I think, as well as I remember, probably I had fixed 
up some books, papers, for Oscar, and told him I had need 
for a little money in this matter, and if I could pay for a car-
load of cans that had come in, if he could do it, I would guar-
antee him whenever he wanted the money it would be turned 
back to him at any time he needed it, a.nd I would hold a rec-
ord of it in the bank. · I made the check out and he signed it 
on my desk in the bank, and from that time-
·Q. (Interposing.) One minute. I hand you a paper, and 
ask you what that is. 
· A. Tha.t fs the check that ~Ir. Bushey gave me in the bank 
that morning: · 
Q. What is the date of that check? 
A. February 4th. 
Q. What year? 
A. 1924. 
Q. If you can remember, when did you use that check and 
have it charged up against' ~Ir. Bushey's account Y 
page 38 ~ A. "'\V.ell, you see, those checks were charged on 
the date they 'vere marked paid, and as near as. I 
can make this date out, it is February 18, 1924. 
Q. Is that 18 or 25 on the check? 
A. Twenty-five, I guess_:_25 is right. It is not very dis-
tinct, but that is the date it 'vas used. 
· Q. "'\Vho signed that check, l\fr. Barbee~ 
A. ~Ir. Bushey signed it. 
Q. Who was present when he signed it? 
A. I am not positive whether Austin was in the bank or 
not. I could not say positively. J,f he 'vas not, there was 
nobody there but Mr. Bushey and myself. 
Q. "'\Vhat explanation, if any, did you give 1\fr. Bushey as 
to why you 'vanted-,vhy you or the Swan Point ·Canning 
Company wanted to borrow that amount of money at tha.t 
l.imef · 
A. To pay for a carload of cans . 
. Q. State wh.ether or not you made any explanation to Mr. 
Bushey as to why you wanted it. 
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A. No more than that I had a carload of cans coming in, 
and tlie Swan Point at that time-well, they had .plenty of 
tomatoes in .the warehouse, had none sold that they could de-
pend on the money for these cans, and that I needed the 
money to pay for the ca·ns. 
Q. What objection, if any, did he make to lending the Swan 
Point Canning Company that amount of money at 
page 39 ~ that time~ 
A. None, to :r.ne; just signed the check. 
Q. ::Mr. Bushey has testified that you never asked him for 
the loan of any money except on one occasion, during the 
ducking season in some year, which he could not recall, and 
that he told you at that time that he was unwilling to lend 
any moJJ.ey on account of the fact that he wanted to keep a 
good balance there so he could pay for a home 'vhen he had 
tl1e opportunity to get one. What have you to say as to thatY 
A. Well, I do not remember that there was anything-! 
probably could not tell you exa~tly about that. I know sev-
eral times I 'vas talking to Oscar. I would say if he had 
more than he wanted, I could put it out for him where he 
could get more than he was getting on the checking .account. 
Q. What interest did you tell him you could get for him 
if he let you lend the money Y 
A. Six per cent. 
Q. State whether or not you did have any conversation 
with him as to lending and he agreed you should lend money 
for him? 
A. That was my understanding, only in so far as the Swan 
Point is concerned. 
Q. Tell the jury whether or not he agreed to lend the 
nmount of that amount, thirty-nine hundred and some dol-
lars, to the Swan Point Canning ·Company. 
A. He did. You see, that was not borrowed all 
pag·e 40 ~ at one time, but when this was borrowed my un-
derstanding· was if I needed any I could use it, 
with the understanding I was to place it back to his credit if 
he needed it. 
Q. When you made the promise to hmi to replace the 
nmount- · 
Ivir. Didlake (Int~rposing) : I move that the answer be 
stricken out. It is not what the witness understood he could 
do, but ·what Bushey told him he could do, that governed. 
lie replied that he had an understanding to such and such 
nn effect. 
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The Court: 1V ell, I do not know. Let him be specific as 
to whether he had an agreement with him. 
By Mr. Oliver: 
Q. You will please state whether or not yon did have an 
agreement. with him, Mr. Bushey, at or about the time he 
gave you this check as a loan to the s·wan Point Canning 
Company, that you could g·et further sums from him as you 
needed it, provided yon would replace the money whenever 
he required you so to do ·y 
A. Yes, ·sir. . 
Q. You did have such an agTeement with 1\IIr. Bushey? 
A. Yes, ·sir. 
Q. When yon made the promise to replace the·mon<Jy when-
ever he demanded that you do so, on 'vhose part was that 
promise made? 
A. Only myself and the Swan Point Canning Company 
. 'vere the two persons interested in it. 
page 41 ~ Q. What authority did you then, or at any other 
time, have from the Bank of Occoquan to make 
any loan of this character¥ 
A. None whatever. I do not kno'v 'vhether you would con-
sider that a loan, but during the Liberty bonds I had au-
thority from them to sell as many of them as I might. 
Q. If you had any authority to make any loans except in 
eonnection with liberty loans, you will please so state? 
A. No, sir. 
Q. Tell the j'qry as to whether or not Mr. Bushey was kept 
advised of the condition of his account, and, if so, in what 
way~ 
A. Mr. Bushey was sent the balance of his account-it was 
not made on the regular ledger sheet of the bank, but was 
sent on a sheet. we had there, so that he would know at any 
time what he had at the bank and what I had used for the 
· Swan Point-he would kno'v at any time what he could check 
out, that he might be able to get it all, t.hat I would be ready 
to put it to his credit when he wanted to use it. 
Q. You in what capacity would see that 'it was put to his 
creditt 
A. The Swan Point Canning Company and myself. 
Q. What, if anything, did the bank have to do with that? 
A. Not a thing, sir. 
Q. "\Vhen you sent these unusual statements, or, 
page 42 ~ rather, statements in form other than the regular 
form used by the bank, tell the jury why you did 
that. 
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A. As I just said, that wa; to let him know his full amount, 
all what I had used, so as he could have it to use any time 
he wants. 
Q. At whose request was that done? 
A. Well, I could not say there was any special request in 
it from either party, except that I had told him at any time 
he wanted this money he could have it. 
Q. What other information, if any, did Mr. W. 0. Bushey 
have as to the state of his account ol 
A. Well, when he 'vould come, he would come-sometimes 
he would come back-Oscar and 1 were always good friends 
and a good many of my customers would come back and talk 
to me, I generally fixed his papers for him. Sometimes he 
would come back and he would look at his account and we 
would add it together and show him that was his account 
and what his statement had called for. 
Q. Do you mean to tell the jury that ~Ir. Bushey was 
kept advised as to what his actual balance was as shown by 
the bank books 1 
A.. When he came in and wanted to see it; yes, sir. 
Q. On how manv such occasions did he actually look at the 
bank balance and "find out? . · 
A. I could not say accurately on my oath. I · 
page 43 ~ suppose I could say probably· three, four or five 
times. It might have been more; it might have been 
less. 
Q. After you had tendered your resignation to the bank, 
and knew that you would leave the hank on August 11, 1926, 
and preparatory to that had sent to 1\ir. W. 0. Bushey a 
statement of his account and the note of the Swan Point 
Canning Company which has been produced as evidence in 
this case, what objection, if any, did 1\ir. Bushey make to 
you as to what you had done? 
A. No objection whatever. He did. not make any objec-
tion at all to me. The first time I saw Mr. Bushey was at 
the factory, when he came up and told me he had bought a 
little piece of property and would need his money. I said 
''Well, Oscar, how much do you need? I have a carload of 
tomatoes sold". I w~s at the canning factory at the time, 
and, "I am looking for the check every day"-as well as I 
can remember, and "It will be here Friday", but anyh_ow in 
a few days. "Just as soon as that comes in, if you can hold 
the deal off, I 'vill give it to you." And I g·ave him the check 
for $800, or gave it to :Mr. Patterson and sent it to him at 
the Swan Point Shop. 
,--
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Q. What claim or demand did he make on you that the 
Bank of Occoquan was liable for the amount 1 
A. None whatever. 
page 44 ~ Q. Whom did he accept as the creditor respon-
sibie to pay that debt? 
Mr. Didlake: I object. That is a rna tter existing only in 
~{r. Bushey's mind. 
Mr. Oliver: No--as shown only by his actions. 
The Court : Sustained. 
J\!Ir. Oliver: We except. 
Q. What objection, if any, did J\1:r. Bushey make to the 
acceptance of the note of the Swan Point Canning· Company 
for $3,971.05? 
A. ~lade none, except as he bought some property he would 
11eed the money. I told him I w·ould try to see that he got 
it. 
Q. After you had severed your entire connection with the 
bank on the 11th day of August, 1926, when did you next 
see ~Ir. Oscar Bushey? 
A. I suppose it might have been somewhere around thirty 
· days, along like that, when he came up and asked me when I 
could let him have this money, that he had bought this prop-
erty. · 
Q. When did you first learn, 1fr. Barbee, that J\:Ir. Bushey 
'vas making any claim against the bank on account of the 
transactions had between you and the Swan Point Canning 
Company on the one side and him on the other? 
A. When I 'vas told by Mr. Brunt, the cashier 
page 45 ~ of the bank, that Mr. Didlake had notified hjm he 
· brought suit, and he \vanted me to go over· the 
accounts with him some time to see how the accounts ivere 
handled. · 
Q. What complaint, if any, did 1\fr. Bushey make to you 
after you had forwarded the statement of August 10, 1926, 
showing a balance of $968.95? 
A. None. 
Q. How soon was it after you had forwarded. to him this 
statement of August 10, 1926, and the note of the Swan Point 
Canning Company for $3,971.05, representing the amount 
'vhich Mr. W. 0. Bushey had loaned to the Swan Point Can-
ning Company, that you next saw 1\Ir. "\V. 0. Bushey? 
A. Well, it was probably :fifteen days or a month-I could 
not state that exactly, because I 'vas out at the canning fac.-
tory and it was probably about that much time, I would say. 
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It might have been as much as a month. It might have been 
as much as fifteen days. 
Q . .And where did you next see him? 
A. At the canning factory. Probably I saw him twice at 
the canning factory before I was down at his place. · 
Q. How soon after you had made the $800 payment was it 
before you went down to see ~Ir. Bushey at his place of busi-
ness 1 
A. I imagine it was two weeks, as near as I can tell from 
memory that far back. · 
page 46 } Q. Tell the jury just what occurred between· you 
and Mr. Bushey on the occasion ·when you went 
to see him ahout two weeks after you had made the $800 pay-
ment for the s,van Point Canning Company on this note. 
A. We were in lvir. Bushey's store and he said to me, "Mr. 
Barbee, hadn't we better make some note of that payment 
on the note7" I said, "Yes, go· ahead and just credit it right 
on the back, if you want. There is some interest due you. 
vV e can take the interest out and make a new note, or credit 
this on the back and let the interest run". I-Ie said, "Credit 
it on the back yourself". 
Q. State whether or not at that time you offered to give 
to him a new note for the Swan Point Canning Company for 
the balance due after the payment of the $800. 
A. I did. He could either take that one or I would give 
him a new one, whichever he preferred. 
Q. And at whose request was it you made the endorse-
ment of the payment of $800 on the back of that note? 
A. At 1\fr. Bushey's. · 
Q. "\Vhat authority, if any, did you have as cashier of the 
Bank of Occoquan, Incorporated, to withdraw funds "from a 
depositor's account and use it for the purposes of- a loan 7 
.A. I had none. 
1\fr. Didlake: One minute. Authority from whom 7 
· :rvrr. Oliver: From the Bank of Occoquan. 
page 47 } ~Ir. Didlake: I do not think that has anything 
to do with it.· It is a question of whether Mr. 
Bushey has given anybody aut)lority. 
The Court: Ife asked that question a while ago and be an-
swered it without objection. S'ubjection to objection, it has 
already been answered. 
1\{r. Didlake: I did not catch the question. 
Bv Mr. Oliver: 
·Q. At the time the several transactions occurred between 
r 
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J\Ir. vV. Oscar Bushey, the plaintiff in this ease, on one side, 
and you and the Swan Point Canning Company on the other 
side, what, if anything, did the Bank of Occoquan, Incorpo-
rated, have to do 1vith such transactions¥ 
.A.. Had none. 
Q. I now hand you, lVIr. Barbee, three slips of paper. vVill 
you please tell the jury 'vhat they represent? 
A. They were the other debit slips after the $1,371-they 
were the other debit slips used and charged to ~fr. Bushey's 
account and credited to the Swan Point Canning Company, 
which amounted to the full amount of the note,. $3,971.05. 
Q. When were those three slips made out1 
A. One November 22, '24, one September 9. 
Q. For how much ·f 
A. $800. One September 19, '25, $700; one for December 
30, 1924, $1,100. 
page 48 ~ Q. I hand you now the note signed ''Swan Point 
!Canning Company, by James M. Barbee", for the 
sum of $3,971.05, payable six months after date to W. 0. 
Bushey, and ask you ·what items that note covers 1 
A. That covered the $1,371 check, the $1,100 item, and $800, 
and the $700. 
Q. Please tell the jury wl1ether or not ~Ir. W. 0. Bushey, 
the plaintiff in this case, accepted that note when you sent it 
to him? 
A. Yes, sir; he never brought it back to me. 
Q. What effort, if any, did be make to return it to you and 
demand the money on it? 
A. None whatever, except as be needed part of it I gave 
him the check which is credited on the back. 
Mr. Oliver: You can take the wit"ness. 
CROSS EXA~IINATION. 
By Mr. Didlake: 
Q. ~:fr. Barbee, your bank there at Occoquan with which 
you were connected for so long was virtually a one-man bank, 
was it not? 
A. No, sir. Tbe first year I was there-it was in 1914-'15 
-I worked by myself. Then for a number of years after 
that my wife came in and did the bookkeeping work That 
· 'vas before the year they put in a posting machine. 
page 49 ~ She was not there all tbe time during the day. 
After sbe went out, my nephew Austin came over 
and stayed for two years, and then my wife ca.me and stayed. 
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I left the bank and worked with l\ir. Brunt some time after 
I left. 
Q. They were there merely in the capacity of clerks V 
A. S'imply as bookkeeper: 
Q. They were not officials or agents of the bank in any 
way1 
A. N 9t in any way. 
Q. You were the only individual there representing th£ 
bank as an agent cluri11g that period of time? 
A. Only one, except that the president would come, or some 
of the directors. 
Q. Their visjts were occasional only? 
A. The president was probably in twice a week, sometimes 
oftener, sometimes not so often. 
Q. l\ir. Barbee, it is the custom of banks, 'vhen charges 
are made to the account of a depositor and no check is given 
by the depositor, to use these debit slips that have been in-
troduced in evidence 1 
A. That is what we used; yes, sir. 
Q. That was your custom, was it not? 
A. Yes, sir. 
Q. Please tell the jury, then, whether any checks were ever 
drawn on your bank by l\1r. vV. 0. Bushey for the 
page 50 ~ amounts represented by these three debit slips? 
A. No, sir. 
Q. One for $1,100, one for $700, and one for $800. 
A. No, sir; there was no checks ever drawn for those 
amounts. 
Q. What is the custom among banks with.regard to checks 
drawn on the bank when they .are paid? What becomes of 
the check? 
~lr. Oliver: We object as to what the custom is. It is what 
was done in this case. 
The Court: vVhat is clone with the checks? 
:Nir. Didlake: Yes, sir, after paid by the bank; that is, can-
celled checks. 
The Court: I overrule the objection. 
l\ir. Oliver: 'Ve except. 
A. Those checks are generally marked paid and filed and 
from time to time are returned to the customer with cancelled 
vouchers. 
By :Nir. Didlake: 
Q. Have you any other paid checks of l\1r. W. 0. Bushey's 
now other than this check of $1,371.05? 
r---
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A. No, sir. 
Q. Has the bank any of them, so far as you know¥ 
A. Not as far as I know. 
. ~ Will you explain· to the jury w~1y this par-
page 51 ~ ticular check was withheld and was not returned 
to ::rvrr. Bushey with his other checks? 
A. Because in making this loan for the Swan Point Can-
ning Company, I wanted that check as evidence that I had 
gotten this money from ::rvir. Bushey, but Dr. IIornbaker was 
not a partner to the borrowing, so that I could use it as a 
check between Dr. Hornbaker and I in the canning busi-
ness. 
· Q. For whose benefit did you want to preserve that evi-
dence? · · 
A. For mvself. 
Q. For yourself f 
A. Yest sir. 
Q .. Will you explain to the jury what there is about that. 
check to evidence the fact that $1,371.05 of ~{r. Bushey's 
money was used by the Swan Point Canning Company? 
A. That would show I had borrowed that much money 
from 1\tir. Bushey. 
Q. Does your name appear on that check in· any manner? 
. A. No, sir. 
Q. How does that evidence the fact that the money went 
to the Swan Point Canning Company? 
A. Because the draft held by the Bank of Occoquan was 
pftid on that day, and we had the draft. 
Q. Why was it you could not use your records with refer-
ence to that draft?. 
page 52 r .A. That draft would not show who the money 
came from, simply that it was paid by the Swan 
Point Canning Company. 
Q. 1 ·will ask you the question again. Will you explain t9 
the jury in ·what way this identifies yon or the Swan Point 
Canning Company with Mr. Bushey's account with the ~ank 
of Occoquan~ 
A. Well, that check, with the draft which it covered, would 
show that I had used this money, or had gotten this money, 
from Mr. Bushey to pay the Swan Point Canning Con1pauy. 
Q. But you say the draft was not retained, but sent back? 
A. No, sir, the draft went to the Swan Point files. This 
draft was sent direct to us for collection. The check that 
pays that draft goes back to the other bank that sent it, and 
the draft is paid and sent back. They attach the check to it. 
Q. What became of this check~ 
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A. That check was attached to the drail 
Q. Kept by whom 1 
A. l{ept by me in the files of the Swan Point Canning ·Com-
pany. 
Q. Did you tell ~Ir. Bushey that that was withheld from 
his account~ 
A. He knew it, because it Vlas not in his account when it 
was put in. · . 
page 53 ~ Q. Did you call his attention to this particular 
check~ 
A. No, sir. . 
· Q. Why was that check made payable to the ·Bank of Occo-
quan instead of to the S\van Point Canning Company Y 
A. Because this draft was drawn in favor-against the 
Swan Point Canning Company and payable by the Bank of 
Occoquan, and instead of making four entries, which we would 
have to have done and credit it to the Swan Point Company 
and then give the Swan Point Canning Company check to the 
Bank of Occoquan, simply transferred that to the bank di-
rect. 
Q. Instead of making this check payable to the Swan Point 
Canning Company and. then drawing a Swan Point ·Canning 
Company clwck on the bank to pay that draft, to serve as a 
voucher, you relied upon this check as evidence of it Y 
A. 1res, sir. · 
Q. Had that carload of cans. come when you talked to Mr. 
Bushey about making this loan 1 
A. I am not positive about that. I guess it had. Some-
times the cans are shipped in before the draft gets there. 
Q.. Do you know when the draft arrived? 
A. No, sir, I could not tell you exactly. It is never held 
in the bank more than a few days. , 
·Q. vV eren 't they ship-ped with the draft and bill of lading 
attached Y 
A. 1res, sir. 
Q. So the draft got there by the time the cans 
page 54 ~ got there? 
A. Not always. 
Q. 1r ou could not unload them until the draft arrived? 
A. That is within the discretio~1 of the freight man, if he 
allows you that privilege. 
· Q. So this check was held for some reason, and although 
it bore date of February 4, it was not charged up to Mr~ 
Bushey's account until February 25? 
A. February 25. · 
Q. Will you explain the delay? 
44 Supreme Court of A ppcals of Virginia . 
. A. S'imply because I did. not pay the drart that was sent 
to the bank until that time, did not return my draft on .Alex-
andria to the Baltimore bank in payment of the draft that 
was drawn on m6. 
Q. Now, I believe you said that lir. Bushey directed you 
to withdraw these other sums represented by the three other 
slips? 
A. That was my understanding ·with lfr. Bushey. 
Q. I did not ask you 'vhat your understanding· was. Did 
he tell you to do that, or that you could do that¥ 
A. Yes, sir. 
Q. Where did that conversation occur? 
A. In the Bank of Occoquan. 
Q. When¥ 
A. I could not tell you the date, exactly. 
Q. Was it at the time this other check for 
page 55 ~ $1,371.05 was drawn up f 
A. "\Veil, probably it "ras. It was along about 
that time, that I could have the privilege of using some more 
if I wanted, with the understanding that it would be put 
back whenever he wanted. 
Q. You saia a moment ago that was your understanding .. 
Why did you say that if he told you you could do that1 
A. I meant it was my understanding with Mr. Bushey. 
Q. Did he tell you that in so many words f 
A. Yes, sir. 
Q. According to your statement, he gave you blanket au-
thority to draw these sums out of his bank account 'vhenever 
you chose? 
A. I do not know, "whenever you chose"-! suppose you 
might put it that way, yes, sir. 
Q. That is your recollection¥ 
A. Yes, sir. 
Q. Why was it when you replied to 1-Ir. Bushey on August 
11 you made this statement in your letter: 
"Hope you will not think that I have taken undue advantage 
of you by doing this.'' 
A. Well, because I thought maybe, as a friend, he might 
feel maybe that I had drawn out a little bit more than-used 
his courtesy too freely. 
Q. Although he had given you freely authority 
page 56 ~ to do tha.t, according to your statement, you .are 
apologizing to him for having done itt • 
A. He did not .give me freely authority, or state the amounts 
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because I could not tell what amounts until I knew what the 
Swan Point Canning Company had to have. 
Q. So you did feel when you wrote the letter that you had 
been too freely with ~Ir. Bushey's money-is that right? 
A. Probably might be the case. 
Q. As a matter of fact, when you dealt with Mr. Bushey 
at the time you say you did, you were acting not for 1\{r. 
Bushey but for yourself, weren't you f 
A. I was acting for myself and the Swan Point Canning 
Company. 
Q. And you were not acting for Mr. Bushey in any way? 
A. Only as he had given me permission to do. 
Q. Giving you permission to do what~ 
A. To act for him in using this money. 
Q. So that the only extent, then, that you were acting for 
him was that when it came to drawing the money out of the 
bank you were aeting for him, but when it came to using the 
money you were acting· for the Swan Point Canning Company 
and yourself 1 
A. Probably that would be the right way ·of putting· it. 
Q. Here are some statements Mr. Bushey testified he had 
received from your bank during the period of time 
page 57 ~ you were cashier. Will you examine those state-
ments and see if there are any errors at all in 
them? 
A. Well, there are no errors, with the exception that when 
this statement was tendered Mr. Bushey it included what I 
had used for the Swan Point and what he had in bank that 
he mig-ht at any time withdra'v the whole amount and I would 
take care of his eheck and place back what the Swan Point 
had had. 
Q. So those statements that you rendered 1\tlr. Bushey do 
not show your withdrawals from his account, for the Swan 
Point Canning Company f 
A. No, sir. 
Q. And .yet the statement here, from the bank records, put 
in evidence this morning, do show those withdrawals? 
A. They had to ·do it. 
Q. In other words, you mean to tell the jury that you kept 
one record for your bank, which showed the withdrawals, 
and you sent l\ir. Bushey another record that was seen by 
him? 
A. That one was to show him what he had, what was used 
bv the Swan Point. 
· Q. Is your answer ''Yes'' to my question? 
,----
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Mr. Oliver: I think the witness has a right to make it in 
his own way. It is not a yes or no question, and he has an-
swered it in his own way. · 
page 58 ~ By Mr. Didlake: 
· Q. According to the statements that you ren-
dered Mr. Bushey, he had on deposit at your bank on April 
30, 1926, $5,248.07 ¥ 
A. Yes, sir j that was due him with what I had used for 
the Swan Point ·Canning Company. 
Q. There is nothing about that statement to call his atten-
tion to the fact that any of this money had been used for 
the Swan Point Canning Company? 
A. Not by that statement, no, sir. . 
Q. You had considerable experience with banking-
The Court (Interposing)·: Just about that check for $1,300, 
was that check charged to his account f 
Mr. Didlake: Not on the one he rendered Mr. Bushey. 
~Ir. Oliver: But it is shown in the bank account. · 
Mr. Lion: At the time these accounts that nfr. Didlake is 
complaining of-they begin with ~£arch 1, 1926. They have 
not any copies of the accounts rendered prior to that, and 
this check was drawn and charged February 25, 1924. 
:Mr. Didlake : On the bank. 
Mr. Lion: On the bank, and all these transactions tool{ 
place in 1924, and the accounts' have been introduced here 
heg·inning with }Jfarch 1, 1926, and right on down to October 
5, 1926. That is the reason it is not shown in there, because 
they did not g·o back far enough. · · 
. page 59 ~ The Court: The question is whether it was 
. shown on the account which Ivfr. Barbee rendered 
to ~{r. Bushey. 
Mr. Didlake: ·He said it was not. 
The Court: The $700 check was not~ 
Mr. Lion: Except in the original account, so far as we 
know. 
Mr. Didlake: I will ask the witness that question. 
Q. Mr. Barbee, did this eharge of $1,371.05 to eover this 
check appear in the statement you sent to ~{r. Bushey? 
A. No, sir. 
Q. You and Mr. Bushey differ ~n regard to the genuineness 
of the signature to this check, but, assuming you are right, I 
notice 'vith reference to these ot~1er three withdrawals you 
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did not take the precaution to have a check signed by Mr. 
Bushey? 
A. No, sir. 
Q. And, unless_ the jury believe you when you stated that 
J\fr. Bushey came there from time to time and looked at your 
bank records, there was no way of his knowing that these 
withdrawals, these charges, had been made to his account, 
was there? 
A. No, sir. 
Q. Now, you stated that the only reason wby you sug-gested 
to 1\'Ir. Bushey that he lend money to the Swan Point Can-
ning Company "\vas that it would earn him inter-
page 60 } est? 
A. Yes, sir. 
Q. You also stated that the note of $3,971.05 covered the 
four items embraced by the check of $1,371.05 and the three 
debit slips? 
A. Yes, sir. 
Q. And the first one of those amounts used by the Swan 
Point ·Canning Company was· February 4, 1924, or more than 
two years before the note of $3,971.05 was executed. What 
became of the interest during all that period? 
A. ·When I took up-as I took each item-when I took the 
$1,300, I made a. note of the Swan Point Canning Company 
and held it in my collection files in the bank, then when I-
added to it I . destroyed that note and made another~ made 
a notation of each one and how much was due, and so on, 
until I gave him the note for the full amount. When I gave 
him the $800-I told him when I. gave him the ·check; I did 
not send him a letter-when I credited it on his note, that 
it. is interest due on this and we will figure the interest or 
just credit this on the back and let the· interest -go until some 
future time. 
Q. So, when you sent him on August 11, 1926, this note 
for $3,971.05, that did not embrace any interest? 
A. No interest whatever. . . 
Q. And you have never paid him any ip.terest? 
A. Never paid him any interest. 
page 61 } Q. And no interest was ever credited to his ac-
count by the Bank of Occoquan¥ 
A. No, sir, no interest whatever. 
Q. As to these other three slips that have been put in 
evidence, covering three charges to Mr. Bushey's account, 
Mr. Bushey's name does not appear on them? 
A. No, sir. 
r --
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Q. And, so far as you know, he never saw them before 
today? 
A. No, sir. 
Q. Mr. Barbee, I do not want to embarrass you, but I just 
wanted to get at the real facts of tlris case. -
A. That is all right. 
Q. It is true that during- the last two or three years of 
your stay at the Bank of Occoquan as cashier, certain irregu-
larities arose and you were forced as a result of them to 
leave the bank- · 
Mr. Oliver (Interposing) : 'Ve object, if the Court please. 
The Court: l will hear you on the subject. I am disposed 
to sustain the objection. 
Mr. Didlake: I think, sir, that the question of his transac-
tions in a sort of triple capacity, as cashier of the Bank of 




of Occoquan and as a member of the partnership 
page 62 ~ of the Swan Point Canning Company-it seems to 
me that the state of the finances of the Swan Point 
Canning Company and the state of :Mr. Barbee's own accounts 
with the Bank of Occoquan, in so far as they are connected 
with the Bushey transactions, are pertinent matters. 
The Court: That is not what you asked him. 
Mr. Didlake: I am questioning him in regard to the state 
of his aceount with the Bank of Occoquan. 
The Court: That is not what you asked him. 
Mr. Didlake: That is 'vha t I was g·etting at. 
Mr. Lion: Might I suggest this, that granting that that 
inference might be drawn from the accounts and statement 
to be true, unless he could show that the bank was cognizant 
of that condition, \vould the bank be responsible for anything 
complained of in this particular instance .with the plaintiff f 
The Court: I would rather not answer that question in 
the presence of a. jury. 
Mr. Lion: I just suggest that why it does not appear proper 
for this question to be answered. _ 
The Court: 'Vha.t I 'vas getting at is that I do not think 
that the general situation there is proper evidence, and that 
is what you asked the witness. 
Mr. Didlake : I will change the form of the question to see 
if that will meet with the views of the Court. 
page 63 ~ Q. !1:r. Barbee, you left the Bank of Occoquan 
in 19261 
A. Yes, sir. 
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Q. As a result of irregularities in your account with the 
Bank of Occoquan as cashier, didn't you 1 · 
~Ir. Oliver: \Ve object. 
The Court: Sustain the objection. 
~Ir. Didlake : I note an exception. 
Q. At the time that this note for $3,971.05 was sent to Mr. 
Bushey on August 11, the affairs of the Swan Point Canning 
Company were in financial straits, were they notf 
Mr. Oliver: vVe object, as irrelevant to the issues in this 
case. 
The Court: Overrule the objection. 
~Ir. Oliver: \Ve except. 
li. I cannot say they were. Of course, that was the be.:. 
ginning of the canning season, and generally at that time we 
had a. few tomatoes on hand, and tomatoes in that year had 
taken quite a drop, and generally at the beginning of the 
canning season canners were generally in need of money to 
Etart in business. 
By 1\tlr. Didlake : 
Q. I.s it not true that some two or three months later, in 
October of 1926, your partnership known as the Swan Point 
Canning Company became utterly insolvent and discontinued 
its business ~ 
\ 
·page 64 ~ ::1'\Ir. Oliver: We object on the ground that it is 
irrelevant.· 
The Court : Overruled. 
::1'\ir. Oliver: We except. 
A. Well, around the last-when I was in Washington 
around the last of October, when we just about finished our 
canning season, my Swan Point files were at the bank and the 
file I kept there while I was there, and Mr. Brunt had left 
it there for me until I could niove it out, and one day while 
I was in Washington Dr. Hornbaker went to Mr. Brunt and 
asked for the files, which he had a right to do, being a partner 
in the business, without my knowledge, ·and took them to Mr. 
Davies, and ::1'\ir. Davies came to see me that morning~ and the 
next morning-came to see me that night and _told me he had 
the files and Doc and I ought to get together, and I called 
Dr. Hornbaker up and we went to Manassas the next day and 
'·-----
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decided under the circumstances it was better to turn the 
thinO' over to Mr. Davies to settle up, that each of us were 
reliable for the debts, and these obligations were put in at 
that time." 
Q. You still have not answered my question. Was not your 
partnership utterly insolvent in October, 1926, and ceased to 
do business as a result of its financial straits 1 
Mr. Oliver: We object1 as irrelevant. 
The Court: Ov-erruled. 
Mr. Oliver: \Ve except. 
page 65 ~ A. It was-well, in a way, you might say_,:_ in:-
solvent, of course. We had the factory and we had 
quite a lot of tomatoes on hand, canned tomatoes, and stuff 
around the place that were used on the farm, which we in-
ventoried- to the best of our ability to ~ee how that would pay 
out. 
Q. "\Vas it then solvent or insolvent? 
A. ·Well, we did not have quite enough to pay out, but Dr. 
Hornbaker and I, either one, would probably he worth enough 
to pay it. If I was not, Dr. Hornbaker had plenty to make 
it up. 
· Q. Is it not true that the partnership ceased to do busi-
ness because the venture had been a failure fina.ncially1 · 
A. I 'vould say yes. 
Q. Now, going back to the statement of his account fur-
nished ~{r. Bushey, the statement under date of April 30, 1926, 
~hows a balance due him of $5,248.07. Please examine the 
hank's statement of his· account and state to the jury what 
that shows was his balance on tl1at day. 
A. On what day? 
Q. April 30, 1926. 
A. On April 30, 1926, shows $1,277.02-at least, I am not 
positive; that is .April what? 
Q . .April 30.· 
A. This w_as in April, at the close of business, so I guess 
it is $1,277.02: 
page 66 ~ ~Ir. Didlake (to Mr. Oliver): Is it satisfactory 
to put in that first answer, that it is $1,277.02? 
Mr. Oliver: Sure. 
By Mr. Didlake: 
Q. Mr. Barbee, I hancl·you this note of $3,971.05, and ask 
you if that is dated July 1, 1926, or August 1, 1926. 
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A. August 1, 1926. 
Q. I hand you one of the debit slips which have been put 
in evidence, which appears to have been changed from $1,000 
to $1,100. Will you explain that? 
A. That was simply-in making tl1at out, when. 1 figured 
what I ·would have to have, with the checks that were com-
ing in, I first figured $1,000 would be plenty, and then I 
figured $1,000 :would not be enough, and that is why I changed 
that nought to a one. 
Q. So you were using so much of Mr. Bushey's money as 
was necessary to take care of the Swan Point Canning Com-
pany? __ 
A. Yes, sir, at that time. 
Q. Did you at any time ever give Mr. Bushey any note or · 
other evidence of debt to cover these charges against liis ac-
count? 
A. Only as the note was made out, as I borrowed, and put 
it in the collection files. 
Q. It was never placed in Mr. Bushey's hands Y 
A. No, sir. 
page 67} Q. And, so far as you know, he never saw it? 
A. ~o, sir, he never asked to see it. 
(At this point the Court asked a question not heard by the 
reporter, to which the witness replied:) 
A. When this original note was given for the full amount, 
those others were destroyed, of course. 
The Court : What otl}ers? 
.A. The other notes that I had. 
Mr. Lion: These are the notes he made out from time to 
time as these balances were used. 
By ~Ir. Didlake: · · 
Q. Those notes were never delivered to Mr. Bushey? 
.A. No, sir; 
Q. Never tendered to him? 
A. No, sir. 
Q. And never called to his attention in any way? 
A. No, sir. 
Q.. When you sent him this note for $3,971.05, why did not 
that include interest that had accrued on all these? 
A. I just figured that I had some money coming in from 
the S'wan Point Canning Company, and when that came in I 
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would figure the interest to that date and give him a check 
for it when I saw him. That is the reason I said in the letter 
I would see him in a few days. 
Q. But he never got that check1 
page 68 ~ A. No, sir. I gave him the $800 check instead. 
Q. But you credited that on this note~ 
A. vVhen that was credited on, the question was raised as 
to whether we would :figure the interest or let the interest 
accrue .. 
Q. I believe you admit then that ~Ir. Bushey never gave 
you any authority to take any specific sum out of his account! 
A. Only the $1,271 and any sum, but the special amount 
was not specified. 
Q. Do you mean $1,371.05 f 
A. Yes. 
Q. Were your transactions with 1\{r. Bushey's account done 
with the knowledge of Dr. flornbaker, your partner? 
·A. You mean, ii1 borrowing the money from :Mr. Bushey t 
Q. In taking the money from Mr. Bushey's account. 
A. I told him I had borrowed it from a friend of mine. 
Q. So not even your partner kile'v the source of this money t 
A. Well, in case he could not raise it, I had to. 
Q. Did he know the source of this money? 
A. He knew it was borrowed from a friend of mine, and 
that is all the questions he asked. 
Q. I believe you stated Mr. Bushey did come to see you 
about this matter within about fifteen days or one monfli 
after he received this letter from you Y 
page 69 ~ A. Yes, if my recollection bears me out. 
~Ir. Didlake: I think that is aiL 
RE-DIRECT EXA~IINATION. 
By Mr. Oliver: 
Q. Mr. Barbee, you were asked by Mr. Didlake in his cross 
examination of you if these statements which were rendered 
to Mr. W. 0. Bushey were not different from what was shown 
on the original records of the bank, to which you replied they 
were. I now hand you these statements and will ask you 
further to compare the statements, the first item on which 
is July 12th, 1926; on tl1e next statement, the first item of 
which is August 10, 1926; and on the next statement, the first 
item of whic.h is August 31, 1926, and ask you to compare them 
with the original records as kept in the bank and tell this 
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jury what, if any, difference there is between the statements 
rendered to Mr. Bushey and the original records of the bank? 
Mr. Didlake: As of those dates? 
~ir. Oliver: Yes, sir. 
A. Well, on July-
lVIr. Lion (interposing): Give it to a member of the jury, 
and you call it out and let·him look .at the statements. 
The Witness: All right, August 10, 1926, the bank state-
ment called for $968.95. · 
page 70 ~ By 1\ir. Oliver: 
Q. The statement rendered to Mr. Bushey calls 
for whatf 
A. $968.95. 
Q. The statement rendered to lVIr. Bushey on Aug·ust 27, 
1926, shows a balance to his credit in bank of $741.05. Please 
state what the original rec.ords of the bank show to his credit 
on that date. 
A. That ison August 26th? 
Q. ·August 27th, 1926. 
A. Oh, yes, it had been marked on there. August 27, 
$7 41.05. That '""as a.t the close of business-1926. 
~fr. Didlake: I do not want to raise any unnecessary ob-
jections. There is nothing here that I want to keep out or 
suppress, but I think it is a waste of time because these dates 
arc all after the date of the letter and the note for $3,701.05. 
The Court: · L sustain the objection. 
Mr. Oliver: Will you hear us on that a moment? 
The Court: On what? 
1\fr. Oliver: On the question of estoppel and notification, 
that he received these afterwards and received no com-
plaint. · · 
The Court: You can argue about it all you want when you 
go before the jury, that he is estopped. · 
lVIr. Oliver: But we want to offer this definitely· in evi-
dence so as not to g·o over the whole thing to do 
page 71 ~ that, so that we \Vill understand it as we go along. 
The Court: Of course, it is in evidence and you 
can call attention to it when you argue the case. 
Mr. Oliver: That is all. 
(Witness excused.) 
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Mr. Didlake: Mr. Barbee, just one minute .. You can an-
swer the question from right there. 
Q. The dates involved· in the questions just asked you by 
}.fr. Oliver, in comparing the statements sent Mr. Bushey and 
those retained by the bank, are all after August 11, 1926, 
are they not¥ 
A. Yes, sir, the last one was the· last statement, of Au-
gust" 10; the one I sent him, and the others were all after 
that. 
J.\IIr. Oliver: The first was August 10 and the others were 
after August 11. · 
J\ir. Lion: Here is one of August 27 and one October 5. 
Whereupon-
BOYCE WINGATE BRUNT 
was produced as a witness on behalf of the defendant, and, 
after having been first duly sworn, was examined and tes-
tified as follows: 
DIRECT EXAl\iiNATION. 
By }.fr. Lion:. 
. Q. What position, if any, do you hold with the 
page .72 r Bank of Occoquan~ · 
A. Cashier. 
~ · How long have you ·occupied that position in the bank 1 
A. Since August, 1926. 
Q. Can you state the date? 
A. August 11 was the date I came. 
Q. Mr. Brunt, did Mr. Bushey ever come to see you in re-
gard to this matter that he has presented here against your 
bank, and, if so, what took place? 
A. No, sir. He never came with any claim against the 
bank. 
Q. Did he ever come into the bank since you became 
cashier? 
A. Yes, sir, he has been· in there a number of times. 
Q. Is he a frequent or infrequent visitor to the hank~ 
A. Mr .. Bushey is not so frequent. He comes by occasion-
ally. . 
Q. Does he still do business in your bank? 
A. Ye$, sir. 
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Q. ~Can you state whether or not the account kept with 
your bank is the only bank ac·count he has 7 
A. So far as I know, it is. · 
Q. And did I understand you to state that he had never 
stated to you on any of those visits after August 11th, 1926, 
that he held the bank or had a claim against the bank for 
these amounts sued for¥ 
page 73 } A. No, sir; he never had any complaint. 
. Q.. Did you have any conversation or did he 
broach the subject to you about any demand he had against 
the Swan Point Canning Company' 
A. Mr. Bushey was in one day and showed me that note 
that has been introduced in evidence. 
Q. Can you say about what date? 
A. I could not say· as to the date. I would say approxi-
mately one year after 1 came to Occoquan. 
Q. Go ahead; and he said what? 
A. He handed me the note and asked me ·if· I thought that 
the note was good. 
Q. Can you recall what reply you made? 
A. I told him I thought it was, that Dr. Hornbaker was one 
of the members of the firm, and I knew Dr. Hornbaker was 
financially responsible and I thought his note was good. -
Q. Did he complain to you that the bank or that Mr. Bar-
bee, who was a former cashier, had improperly or without his 
permission used funds that he had deposited there for pur-
. poses other than which he had directed 1 
A. No, sir; he never mentioned anything in regard to that. 
Q. And had no complaint against· the attitude of the bank Y 
A. No, sir. 
Q. Have you rendered Mr. Bushey any state-
. page 7 4 ~ ments of his account and balance in the bank after 
you becam·e cashier? 
A. ·Render him a sfatement once a month. 
Q. These statements that have been introduced by Mr. 
Bushey, particularly that dated August 27 and October 5-
I 'viii ask you to state who rendered those statements, and if 
they were correct. 
A. I rendered those statements, and they were correct. 
Q. And they corresponded to the original records in the 
bank? 
· A. Yes, sir. 
}.fr. Lion, let me modify my answer to that. Did that in-
clude the statement-
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Q. (Interposing.) Not of August 10; just August 27 and 
October 5. 
A. Yes, sir. 
Q. Mr. Brunt, how long have you had experience as a 
banker? 
A. Since 1907. 
Q. And what banks have you been associated with? 
A. Associated with the First National Bank of Hawarden, 
Iowa; Chatsworth Savings Bank, Chats,vorth, Iowa; State 
Bank of Alcester, 1\lcester, South Dakota; and the Ban1{ of 
Ooooquan. 
Q. What authority have you as cashier of the Bank of Oc-
coquan, or have had since you have been associated with the 
bank, to transfer funds or make loans of that institution? 
page 75 ~ 1vir. Didlake: One minute. I object to that. I do 
not think it is a pertinent question in any way in 
the first place. · In the second place, this whole controversy 
arose before 1\1r. Brunt had any connection 'vith the Bank of 
Occoquan. · 
Mr. Lion: I will. say 'vith regard to that that I inferred 
from some question propounded by :Mr. Didlake that they 
'va.nt to sho'v what the custom and the general usage was. 
Mr. Didlake: Not along that line. We never asked about 
that. 
Mr. Lion: While he did not pin 1\ir. Barbee down to the 
specific question, it seems to me that the by-laws, and, in the 
absence of the by-Ia,vs of the bank, then the general statutes 
of the S'tate would govern, and it might develop as a. matter 
of instruction by the Court, but at this time it seems we have 
a man who is an experienced banker and that he might tes-
tify as· to the general authority of a cashier of a bank, to see 
if it varies from that usually employed by the recognized 
authorities under the statutes of our State. · 
The Court: Sustain the objection. 
Mr. Oliver: We except. 
Mr. Lion: The -witness is with you. 
CROSS EXAMINATION. 
By Mr. Didlake: 
Q. ~Ir. Brunt, all the statements that you rendered to ~Ir. 
·Bushey were after August 11, 1926, weren't they¥ 
page 76 } A. Yes, sir. 
Q. One more question, Mr. B;runt, and I will be 
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through with yoti. Have you with you the. letter that I first. 
wrote to your bank in regard to this matter? 
A. No, sir. 
Q. You have not that letter? 
A. No, sir. 
Mr. Oliver: We would like to ask you if you will produce 
that. I had it and failed to bring it with me. 
~Ir. Didlake: I have a copy. 
Mr. Oliver: We will use, by agreement, the copy. We 
were not asked for it, but I ·would like for that to· go into 
the record. 
~Ir. Lion: What is the date of that? 
Mr. Didlake: August 25, 1927. I will read this to the 
jury, if the Court please. (Reading:) 
"BANK OF OCCOQUAN 
''Occoquan, V a. 
''Gentlemen: 
"Mr. W. 0. Bushey has placed in my hands a claim against 
you in. the sum of $3,971.05, together with interest thereon, 
since July 1, 1926, less a credit of $800 as of October 18, 1926. 
'rhe $3,971.05 referred to above represents the balance on 
deposit with you by Mr. Bushey on July 1, 1926, which sum 
was transferred to the account of the Swan Point 
page 77 ~ Canning Company on said date or in some other 
manner appropriated to its own uses by said com-
pany without any authority whatever by ~Ir. Bushey. 
"I have also had placed in my hands for collection a simi-
lar claim against you by 1\'Ir. W. V. Davis, in the sum of $1,260, 
with interest thereon from May 15, 1926. 
''l shall be glad if you will kindly give these matters atten-
tion at once and forward checks payable to Mr. Bushey and 
l\fr. Davis for the amounts due them.'' 
I may say in explanation of the date on which interest was 
claimed that the date appearing on that note is defaced and 
it does not appear clearly whether it was August or July 
1, 1926, and when I first looked at the note I took it to be July 
1 instead of August 1. 
That is all. 
Mr. Oliver: That is all, if the Court pleases. 
Mr. Didlake: I think I have just one more question that-
I want_ to ask Mr. Bushey. 
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Whereupon-
W. 0. BUSI-IEY, 
. the plaintiff, resumed the stand for 
DIR.ECT EXA~IINATION (Continued). 
By 1\fr. Didlake: . 
Q. Did you ever g·o in the Bank of Occoquan in the pres-
ence of Mr. James 1\L Barbee or anyone else and 
page 78 ~ go over the bank books and records of your ac-
count? 
Mr. Oliver: I object. I asked him that on cross examina-
tion, and he admitted having gone behind the counter, but he 
'vould not go any further. He denied he had seen them. 
1\'Ir. Didlake: I was not sure that that question was asked. 
The Court: Your recollection is that he stated he did not 
see it? 
1\fr. Oliver: 1\Ir. Bushey did say he never saw the accounts, 
that he could recall. 
The Gourt: Is that all ymtr want to ask~ 
Mr. Didlake: Just one minute, if your I-Ionor please. I 
t l1ink that is all. 
(Witness excused.) 
Mr. Didlake: There is a plea of the statute of limitations 
·filed in here this morning and consequently I had not reason 
to anticipate it and I will have to modify my instructions to 
conform to that. It will take very little time. Then I will 
'vant an instruction on the statute of limitations also. 
The Court: What limitation is there? 
1\'Ir. Didlake : Three years. 
Mr. Oliver-: Three years on open accounts. 
The Court: I guess 've might reeess the jury for a little 
while. 
You can walk around a little while and take a 
page 79 } recess, but do not talk to anybody about this case 
and do not permit anybody to talk to you about it. 
(Whereupon, at 2 :38 o'clock p. m., Court and counsel con-
ferred upon the instructions to be given to the jury, following 
which the Court gave its instructions to the jury, attached 
hereto as an exhibit.) 
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1Yir. Lion: Senator Oliver desires to ask permission to 
allow him to show when the former cashier's bond expired, 
and it was in Febn1ary, 1927, if we can agree. 
Mr. Didlake: I am going to object to the introduction of 
that testimony. 
1Yir. Oliver: If 1Yfr. Didlake ·will admit that 1Yir. Barbee was 
under a bond of sufficient amount to cover this alleged short-
age, and that bond eA"})ired on February 1, 1927, we have noth-
ing more to say. We can establish that by 1Yir. Barbee's tes-
timony, and we would ask for the right to put him on unless 
.1\!Ir. Didlake is willing to agree to that. We have admitted a 
good many things to save time. 
The Court: What is your objection 7 
1\fr. Didlake : I think it is coming at too late a time in 
the first place, and in the second place I do not think it has 
any relevancy in this case. 
The Court: I will let him testify. 
Mr. Didlake: An exception. 
page 80 } Whereupon-
JAlVIES M. BARBEE 
resumed the stand as a ·witness on behalf of the defendant for 
DIRECT EXA~IIN.ATION (Continued). 
By 1\fr. Oliver: 
Q. You have been sworn. Please tell the jury what, if any, 
bor1d you were under to the Bank of Occoquan for the cor-
rect transaction of the business in the year 1926 7 
A. Under a bond of $3,000; 
Q. Wllen did that bond expire' 
A. It was issued on February 1, 1926, and expired Feb-
ruary 1, 1927, unless automatically my bond expired_when I 
resigned from the business. I do not know what the rules 
are in bonding companies, but it was in force until February 
1 unless it automatically expired. 
~Ir. Oliver: All right. · 
1\fr. Didlake: I have no questions. 
- (Whereupon, at 4 o'clock p. m., arguments '~ere presented 
to the jury by 1\fessrs. Didlake, Lion, Oliver, and Didlake; fol-
lowing which the jury retired and later, at 5:18 o'clock p. 
m., reached the following verdict :) 
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"We, the Jury, find a verdict in favor of plaintiff for the 
-full amount, the face amount of the note, together with in-
terest at the rate of six per cent from August 6, 1927, less a 
credit at the rate of $800. '' 
page 81 }- The Court~ · Perhaps there had better be some 
ch~nge in the form of that. 
Mr. Didlake: They do not set out as of what date that 
&edili& · 
· The Court: That is on the face of the note f 
Mr. Didlake: On the baek of it. 
The ·Court: It fixes the interest on the note, less a credit of 
$800 as of what date? · 
J\llr. Didlake: October 18, 1926 .. 
A Juror: We did not have that date in there. 
The Court : It is really immaterial. 
Mr. Oliver: We desire to move the Court to set aside the 
verdict 
The Court : Do you wish to set it aside on any specific 
g·ronnd1 
Mr. Oliver: Your Honor has heard all the evidence and I do not think it is necessary to specify further. There is 
nothing in the world to connect the Bank of Occoquan with 
the transactions between the plaintiff and Mr. James l£. 
Barbee, and on the ground further that they are estopped, the 
plaintiff is estopped, from alleging this claim iBasmuch as 
more than a year elapsed after he received a statement ·Show-
ing . the transactions before he made any claim or demand 
whatsoever on this bank, and we feel that the doctrine of 
estoppel applies and in good faith he cannot now 
pa-ge 82 ~ be heard to allege any claim against the bank when 
he has slept on his rights and permitted the bond 
to expire for more than six months before making claim, so 
he is absolutely without relief in the premises. 
I do not think it is necessary to argue the case; and, if 
the Court please, they have .given judgment in this ease on the 
note, to which the bank was no party, on the mistaken theory, 
I take i~, that the bank was responsible for that note when 
it had no connection with it and when it is not shown that 
it ever was in the archives of the bank, and we feel under 
the circumstances we have no remedy or redress against any-
one else and this plaintiff has a remedy or redress against 
the Swan Point Canning Company. 
The Court: Why hasn't it any remedy? 
Mr. Oliver: Because the business was transacted in the 
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ordillfl.ry/course and if we bring this action against the Swan 
Point Canning Company they will reply the money was prop-
erly withdrawn from the bank and this plaintiff accepted tho 
note and made no complaint and accepted a payment on it 
of $800 on October 18, 1926, and they will defend on that 
ground if we proceeded against the Swan Point Canning 
Company. 
If your Honor will give us more time, we will be glad to 
argue the case somewhat more at length, but usually the 
courts do not like to hear an extended argument on a ques-
tion of this kind. . 
Tho Court: . I will think it over over night, and 
page 83 ~ if I want to hear anything further, I will let you 
know·. 
1\fr. Oliver: All right, sir; we will go ahead with another 
jury tomorrow f 
The Court : Yes, sir. 
(Whereupon the hearing in the above entitled case was 
closed.) 
page 84 ~ No. 1 
DEBIT Sept. 19/25 
W. 0. Bushey 




W. 0. Bushey 
Nov. 22 1926 
To J. M. Barbee for S. P. Canning 
Co. on note 
PAID 
BANI{ OF OCCOQUAN, Inc., 
Occoquan, V a 
No.3 
DEBIT 
vV. 0. Bushey 
Cash to S P C Co 
Dec. 30, 1926 
PAID 
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No.4 
DEBIT 
Occoquan, Va., Aug. 1, 1926 $3971.05 
100 
Six months after date we promise to pay to the order of 
"\V. 0. Bushey . · 
Three Thousand Nine hundred .Seventy one 05/Dollars 
\VITI-lOUT OFFSET NEGOTIABLE AND P AYA.BI.JE AT 
BANK OF OCCOQUAN, INCORPORATED, 
OCCOQUAN, \TA. 
We the makers and endorsers each hereby waive the benefit 
of our homestead exemption as to this obligation, and we 
the makers and endorsers each hereby waive notice of ma-
turity and .presentment, and we also waive protest of this 
obligation and notice of dishonor and protest of same and · 
the makers and endorsers of this note agree to pay an at-
torney's fee of ten per cent in case payment of this note 
shall not be made at maturity. 
· P. 0. Address 
SWAN POINT ~CAN.- CO. 
By JAS. M. BARBEE. 
(Endorsement on back) 
Oct. 18/26 
Paid on note· 800 
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. W. 0. BU~HEY 
page 85} 
In Account With 
Cherry Hill, V a. 






























Total Credits Feb 26 
Total Debits Feb 26 
Balance Feb 26 
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W. 0. BUSHEY 
page 86 ~ Cherry Hill, Virginia . · 
In Account With . 
. . 


























































Total Credits Apr 3d 
Total Debits Apr 30 
Balance Apr 30 
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W. 0. BUSHEY 
page 87~ C4erry Hill, V a. 
In Account With 
BANK OF OCCOQUAN, Inc., OCCOQUAN, ·Va . 
. . . . . . . . . . . . . . . . Date 
Vouchers Date Deposits 
40.13 42.74 1,247.21 
77.27 26.77 100.42 
92.21 63.84 50.53 
15.00 135.35 262.60 
14.40 40.00 92.23 
16.31 26.38 203.00 
12.60 10.30 174.85 




















Total Credits 2,379.56 
Total Debits 1,746.60 
Balance 632.96 
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page 88} Name Mr. W. 0. Bushey 
In Account with Address, Cherry Hill, Va. 
BANK OF OCCOQUAN 
OCCOQUAN, VA. 
Date Checks Date Deposits Date New Balance 
Amount Brought Forward 632.96 
Jul 12 12.10 18.36 Jul 12 Jul 12 602.50 
Jul 13 48.66 21.20 Jul 13 Jul 13 532.64 
Jul 14 83.00 7.00 Jul 14 Jul 14 442.64 
Jul .16 108.63 Jul 16 219.08 Jul 16 553.09 
.Jul 19 1.26 32.40 Jul 19 170.00 Jul 19 689.43 
Jul 27 7.7i Jul 27 Jul 27 681.72 
Jul 29 29.65 Jul 29 294.25 Jul 29 946.32 
Jul 30 132.52 18.24 Jul 30 Jul 30 795.56 
Aug 2 32.64 Aug 2 Aug 2 762.92 
Aug 3 Aug 3 38.10 Aug 3 801.02 
Aug 10 Aug· 10 167.93 Aug 10 968.95 
Balance 968.95/100 Aug. 10, 1926 
page 89 ~ 
In account with 
BANK OF OCCOQUAN 
OCCOQUAN, VA. 
Name W. 0. Bushey 
Address Cherry Hill, Va. 
Date Checks Date Deposits 
Amount Brought Forward 
Aug 10 98.54 20.40 Aug 10 
Aug 11 12.72 64.08 3.67 7.00 Aug 11 
Aug 12 78.71 7.05 
Aug 12 38.37 47.85 Aug 12 
Aug 13 115.98 Aug 13 
Aug 16 Aug 16 289.56 
Aug 19 1.26 28.20 Aug 19 
Aug 24 Aug 24 20l.52 
Aug 26 140.53 54.04 Aug 26 
New 
Date Balanre 
Aug 10 968.95 
Aug 10 .850.01 
Aug 11 762.54 
Aug 12 590.56 
Aug 13 474.58 
Aug 16 764.16 
Aug 19 734.10 
Aug 24 935.62 
Aug 26 741.05 
Balance 741.05 Aug 27, 1926. 
:Sank of Occoquan, Inc., v. W. 0. Bushey. 67 
page 90} Name W. 0. Bushey 
In account with Address, Cherry HiH, Va. 
BANI{ OF OCCOQUAN 
·ocCOQUAN, VA. 
New 
Date Checks Date Deposits Date Balance 
Amount Brought Forward Aug 27 741.05 
Aug. 31 7.71 Aug 31 237.75 Aug 31 971.09 
Sept 3 20:57 Sep 3 sep 3 950.52 
Sept 7 51.36 Sep 7 Sep 7 899.16 
Sep 9 7.00 Sep 9 225.00 Sep 9 1,117.16 
Sep 10 52.12 130.83 Sep 10 Sep 10 934.21 
Sep 11 1.58 Sep 11 Sep 11 932.63 
Sep 14 Sep 14 249.95 Sep 14 1' 182.58 
Sep 15 63.98 12.70 17.95 Sep 15 Sep 15 1,087.95 
Sep 16 28.08 Sep 16 Sep 16 1,059.87 
Sep 17 3.54 7.65 148.91 Sep 17 Sep 17 899.77 
Sep 21 Sep 21 170.00 Sep 21 1,069.77 
Sep 25 84.00 Sep 25 Sep 25 985.77 
Sep 27 23 .. 46 Sep 27 Sep 27 962.31 
Sep 29 30.56 23.60 Sep 29 245.33 Sep 29 1,153.48 
Oct 5 Oct 5 154.84 Oct 5 1,308.32 
Balance 1308.32 Oct. 5, 1926 
page 91 } Name, W. 0. BUSHEY 
Address ·Cherry Hill, Va. 
New 
Old Bal. Date Checks Date Deposits Date Balance 
Jun 1 1,307.50 
1,307.50 Jun 1 Jun 1 50.53 Jun 1 1,358.0~ 
1,358.03 Jun 2 77.27 Jun 2 Jun 2 1,280.76 
.1.280. 76 Jun 4 92.21. 15.00 Jun 4 Jun 4 1,173.55 
1,173.55 Jun 5 16.31 14.40 Jun 5 Jun 5 1.142.84 
1,142.84 Jun 7 48.91 12.60 Jun 7 262.60 Jun 7 1,343.93 
1,343.93 Jun 5 40.80 18.70 Jun 5 Jun 5 1,197.83 
86.60 
1,197.83 Jun 8 65.11 7.00 Jun 8 Jun 8 1' 115.42 
10.30 
1' 115.42 Jun 9 7.65 Jun 9 Jun 9 1,107.77 
1' 107.77 Jun 11 32.98 Jun 11 Jun 11 1 ,074. 79 
1,074.79 Jun 14 27.54 3.54 Jun 14 Jun 14 1,043. 71 
1,043.71 Jun 14 11.65 Jun 14 92.23 Jun 14 1,124.29 
1,124.29 Jun 16 26.83 Jun 16 Jun 16 1,097.46 
1,097.46 Jun 18 129.42 Jun 18 Jun 18 968.04· 
968.04 Jun 18 430.30. Jun 18 Jun 18 537.74 
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537.74 Jun 21 7.15 18.00 Jun 21 203.00 Jun 21 714.19 
1.40 
714.19 Jun 23 42.74 42.81 Jun 23 Jun 23 628.64 
628.64 Jun 24 26.77 Jun 24 Jun 24 601.87 
601.87 Jun 29 Jun 29 174.85 Jun 29 776.72 
776.72 Jul 1 63.84 ,Jul 1 Jul I 712.88 
712.88 Jul 3 40.00 135.35 Jul 3 Jul .a 537.53 
537.53 Jul 6 26.38 Jul 6 248.72 Jul 6 759.87 
759.87 Jui 8 . 51.77 10.30 Jul 8 Jul 8 697.80 
697.80 Jul 9 3.54 6.90 Jul 9 Jul 9 687.36 
687.36 Jul 10 54.40 Jul 10 Jul 10 632.96 
632.96 Jul 12 12.10 18.36 Jul 12 Jul 12 . 602.50 
602.50 Jul 13 48.66 21.20 Jul 13 Jul 13 532.64 
532.64 Jul 14 83.00 7.00 Jul 14 Jul 14 442.64 
442.64 Jul 16 108.63 Jul 16 219.08 Jul 16 553.09 
553.09 Jul 19 1.26 32.40 Jul 19 170.00 Jul 19 689.43 
689.43 Jul 27 7.71 Jul 27 Jul 27 681.72 
681.72 Jul 29 29.65 Jul 29 294.25 Jul 29 946.32 
946.32 Jul 30 132.52 18.24 Jul 30 Jul 30 795.56 
795.56 Aug 3 32.64 Au~ 3 Aug 3 762.92 
762.92 Aug 3 Aug 3 38.10 Aug 3 801.02 
801.02 Aug 10 Aug 10 167.93 Aug 10 968.95 
968.95 Aug 10 98.54 20.40 Aug 10 Aug 10 850.01 
850.01 Aug 11 12.72 3.67 Aug 11 Aug 11 762.54 
7.00 
64.08 
762.54 Aug 12 78.71 7.05 Aug· 12 Aug 12 590.56 
47.85 
38.37 
590.56 Aug 12 115.98 Aug 12 Aug 12 474.58 
474.58 Aug 12 Aug 12 289.58 Aug 12 764.16 
page 92 ~ CERTIFICATE NO. 1. 
I 
By ~fr. Didlake: 
Q. At the time that this note for $3,971.05 was sent to J\llr. 
Bushey on August 11th, the affairs of the Swan Point Can-
ning Company were in financial straits, were they not? 
Mr. Oliver: We object, as irrelevant to the issues in this 
case. 
The Court: Overrule the objection. · 
Mr. Oliver: We except. 
A. I cannot say they were. Of course, that ·was the be-
ginning of the canning season, and generally at that time 
· we had a few tomatoes on hand, and tomatoes in that year 
had taken quite a drop, and generally ~t the beginning of the 
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canning season canners ·were generally in need of money to 
start in business. 
By Mr. Didlake: 
Q. Is it not true that some two or three months later, in 
October, 1926, your partnership known as the Swan Point 
Canning Company became utterly insolvent and discontinued 
its business f 
1\!Ir. Oliver: We object, on the ground that it is irrelevant. 
The Court: Overrule. 
J\llr. Oliver: We except. 
page 93 ~ A. Well, around the last-when I 'vas in Wash-
iugtou around the last of October, when we just 
a bout finished our canning season, my Swan Point files· were 
at the bauk and the file I kept there while I was there, and 
Mr. Brunt had left it there for me until I could move it out, 
and one day while I was in Washington Dr. Hornbaker went 
to 1\:Ir. Brunt and asked for the file, which he had a right to 
do, being a partner in the business, without my knowledge, 
and took them to ~fr. Da\ies, and 1\!Ir. Davies came to see me 
that morning, and the next morning-came to see me that 
night and told me he l1ad the files and Doc and I ought to get 
together, and I called Dr. Hornbaker up and we went to 1\fa-
nassas tl1e next day and decided under the circumstances it 
was better to turn the thing over to ~1:r. Davies to settle up, 
that each of us were reliable for the debts, and these obliga-
tions were put in at t11at time. . 
Q. You still have not answered my question. Was not your 
partnership utterly insolvent in October, 1926, and ceased to 
do business as a result of its financial straits~ 
~1:r. Oliver: Vve object, as irrelevant. 
The Court: Overrule. 
Mr. Oliver: We except. 
Teste: This 21st day of January, 1929. 
HOWARD W. SJ\1:ITI-I, Judge. 
pag·e 94 ~ OER.'l,IFIOATE NO. 2. 
Q. Wl1at authority have you as cashier of the Bank of Oc-
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coquan, or have had since you have been associated with the 
Bank, to transfer funds or make loans of that institution? 
Mr. Didlake: One minute. I object to that. I do not think· 
it is a pertinent question in any way in the first place. In the 
second place, this whole controversy arose before Mr. Brunt 
had any connection with the Bank of Occoquan. 
Mr. Lion: I will say with regard to that that I inferred from 
some question propounded by ~{r. Didlake that they want to 
show what the custom and general usage was. 
~{r. Didlake: Not along that line. We.never asked about· 
tha.t. · . 
J\IIr. Lion: While he did not phi Mr. Barbee down to the· 
specific question, it seems to me that the by-laws, and, in the · 
absence of the by-laws of the bank, then the general statutes 
of the State 'vould govern, and it might develop as a matter· 
of instruction by the 'Court, but at this time it seems to haye a 
man who is an experienced banker and that he might testify 
as to the general authority of a cashier of a bank, to see if it 
varies from .that usually employed by the recognized authori-
ties under the statutes of our State. 
The Court: S'ustain the objection.· 
page 95 ~ Mr. Oliver: We except. 
Teste: January 21st, 1929. 
HOWARD \V~ S~1:ITH, Judge. 
pf!ge 96 ~ CERTIFICATE· NO. 3. 
On the trial of this case, after the evidence had been con-
eluded, which evidence is set out in Certificate of Exception 
No. 4, the plaintiff moved the Court to instruct the jury as 
follows: 
. INSTRU·CTION NO. 1. 
The ·Court instructs the jury that the defendant in this 
ease not having filed any plea denying liability, this case is 
tried upon a writ of inquiry. Therefore, the Court instructs 
the jury that they shall.return a .verdic.t for the plaintiff and 
assess his damages at such sum as the evidence shows that 
the plaintiff had to his credit at the defendant bank at the 
time that dema11d was made by him for the same and whicl1 
the defendant bank has filed to pay to the plaintiff on de-
mand, subject to the defendant's plea of tlre Statute of Limi-: 
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tations. And the jury may in their discretion .fix the time 
from which such sum shall bear interest, provided that in-
terest may not begin until the plaintiff made demand upon 
the defendant bank for tlre money to his credit at such bank. 
INSTRUCTION NO. 2. 
·The Court instructs the jury that, as between a bank and 
a depositor the Statute of Limitations does not begin to run 
until the depositor has demanded payment of the amount 
to his credit, and that his claim then becomes 
page 97 } barred after a period of three years after the date 
of suc.h demand. 
The defendant, by counsel, objected to both of said instruc-
tions, and the Court sustained the defendant's objections and 
refused to grant the same, to which action of the Court the 
plaintiff, by counsel, excepted.- Thereupon, the plaintiff of-
- fered six instructions, which are as follows: 
INSTRUCTION NO. 3. 
The Court instructs the jury that ·when there is a general 
deposit of money in a bank, the title to .and the beneficial own-
ership of the money becomes vested in the bank and the re-
lationship between the bank and the depositor is that of 
debtor and creditor. When a depositor makes his deposit he 
thereby immediately becomes a creditor of the bank and the 
bank is indebted to him to the extent of the aggregate amount 
on deposit to his credit with the bank at any given time; and 
in paying out a deposit, of the ag-gregate of several ·deposits, 
the bank is protected only when it has an order from the de-
positor himself or from one authorized to act for him. The 
Court further instructs the jury therefore, that, if they be-
lieve from the evidence that the plaintiff prior t~ August 1st, 
1926, deposited with the defendant bank amounts aggregat-
ing the sum of $3,971.05 and that the defendant bank has not 
repaid such sum to the plaintiff, or to anyone authorized by 
the plaintiff to receive it for him and on his behalf; or to any-
one upon the plaintiff's order, then they shall find for the 
plaintiff. · 
page gs·} INSTRlT.CTION NO~ 4. 
The Court instructs the jury that neither J. ~L Barbee, 
ihe cashier o.f the defendant bank, nor any other agent or 
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official- of said bank had the right to \vithdra\v any money 
from said bank that the defendant had deposited there, or to 
charge the plaintiff'·s account with said bank with any sum 
or sums whatsoever, save upon the· plaintiff's order or upon 
the order of his duly authorized agent. And the Court fur-
ther instructs the .iury that, if they believe from the evidence 
that the sum in controversy was withdrawn from the defend-
ant bank by or pursuant to the order of a person other than 
the plaintiff, then the burden rests upon the defendant bank 
to prove by a preponderance of the evidence that such person 
was authorized by the plaintiff to make or order such with-
dra\val or .withdrawals, or that the plaintiff subsequently, 
with knowledge of all of the attendant facts and circum-
~tances, ratified what such person had done in presuming to 
·act as his agent. 
page 99 ~ INSTRUCTION NO. 5. 
The Court instructs the jury that, while the burden rests 
upon the plaintiff to prove by a preponderance of the evi-
dence that he made the deposits with the defendant bank for 
which he claims that he has not been repaid, yet the burden 
rests upon the defendant bank to prove by a preponderance 
of the evidenc.e that such deposits have been repaid to the 
plaintiff or else that they have been paid out upon his order 
or the order of someone who \vas authorized by the plaintiff 
to act for him. 
INSTRUCTION NO. 6. 
The Court instructs the jury that, if they believe from the 
evidence that the plaintiff did not authorize J. M. Barbee, the 
defendant bank's cashier, to lend bis money on deposit with 
the defendant bank to the Swan Point Canning Company, 
then when it came to the Jmo,vleclge of the plaintiff that this 
had been done, the plaintiff was not under any legal duty to 
the defendant bank to repudiate what tile said Barbee had 
done, or to take any other affirmative action. 
page 100 ~ INSTRUCTION NO. 7. 
The Court instructs the jury that the burden rests upon the 
defendant bank to prove by a preponderance of the evidence 
that the plaintiff ratified the action of J. ~f. Barbee, the de-
fendant bank'.s cashier, in turning over th~ plaintiff's money 
on deposit with the defendant bank to the Swan Point Can-
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ning Company, that the said Barbee was ·in so doing acting 
for and on behalf of the plaintiff and not in furtherance of 
his own interests, or the interest of the said Swan Point ~Can­
'ning Company, in which he was a partner, and that such ·rati-
fication was made by the plaintiff only after he had acquired 
full knowledge of all of the material facts and circumstances 
relative to the transaction. 
INSTRUCTION NO. 8. 
The Court instructs the jury that, in the event that they 
:find for the plaintiff, they may allow interest on the sum 
found by their verdict, in which event they shall fix the period 
at which the interest shall commence. 
The defendant, by counsel, objected to all of said Instruc-
tions Nos. 3, 4, 5, 6, 7 and 8. The ·Court sustained the de-
fendant's objections to said Instructions Nos. 3, 6, 7 and 8, 
and refused to give the same, to which action of the Court the 
plaintiff, by counsel, excepted. And the Court overruled the 
defendant's objections to said Instructions NOS. 4 and 5, and 
granted and gave to the jury said Instructions 
page 101 ~ Nos. 4 and 5, to which action of the Court the de-
fendant, by counsel, excepted. 
Thereupon, the Court, over the objection of the plaintiff, 
amended and modified said Instructions Nos. 2, 3, 7, and 8 
offered by the plaintiff, and gave to the jury said Instruc-
tions, as modified and amended by the Court, which for pur-
poses of identification are numbered Instructions Nos. 9, 10, 
11 and 12, respectively, which ~said Instructions, as amended 
and modified by the Court, are as follows: 
INSTR,U.CTION NO. 9. 
The Court instructs the jury that, as between a bank and 
a depositor the statute of limitations does not begin to run 
until the depositor has demanded payment of the amount to 
his credit, and that his claim then becomes barred after a 
period of three years after the date of such demand, or within 
three years after he had knowledge of any unauthorized with-
drawal. 
TN8'rRUCTION NO. 10. 
The Court instructs the jury that when there is a general 
deposit of money in a bank, the title to and the beneficial 
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ownership of the IQ.oney becomes vested in the bank and the 
relationship between the bank and the depositor 
page 102 ~ is that of debtor and creditor. When a depositor. 
makes his deposit he thereby immediat.ely be-
comes a creditor of the bank and the bank is indebted to him 
to the extent of the aggregate amount on deposit to his credit 
with the bank at any g·iven time; and in paying out a deposit, 
or the aggregate of several deposits, the bank is protected 
only when it has a.n order from the depositor himself or from 
one authorized to act for him. The court further instructs 
the jury therefore that, if they believe from the evidence that 
the plaintiff prior to August 1st, 1926, deposited 'vith the de-
fendant bank amounts aggregating the sum of $3,971.05 and 
that the defendant bank has not repaid such sum to the plain-
tiff, or to anyqne authorized by the plaintiff to receive. it for 
him and on his behalf, or to anyone upon the plaintiff's or-
der, then they shall find for the plaintiff; subject to any cred-
its for any amount paid the plaintiff on said note. 
INSTRUtCTION NO. 11. 
The Court instructs the jury that the burden rests upon 
the defendant bank to prove· by a preponderance of the evi-
dence that the plaintiff ratified the action of J. ~1. Barbee, tlw 
defendant bank's cashier, in turning over the plaintiff's 
money on deposit with the defendant bank to the S'wan Point 
Canning Company. · 
INSTRUCTION NO. 12. 
The Court instructs ~he jury that, in the event that they 
nnd for the plaintiff, they may allow interest on the sum 
found· by their verdict, in which event they shall 
page 103 ~ fix the period at which the interest shall com-
mence, which date can not be prior to August 25, 
. 1927. 
· And to the action of the Court in giving to the Jury said . 
Instructions Nos. 9, 10, 11, 12, both the plaintiff and the de-
fendant, by counsel, objected, save that the plaintiff did not 
object to the giving of Instruction No. 11, which objections . 
being overruled by the .Court, both the plaintiff and the de-
fendant, by counsel, excepted. 
The defendant thereupon moved the Court to. instruct the 
jury as follows: 
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INSTRUCTION NO. 13. 
The Court instructs the jury that, if they shall believe from 
the evidence that, on August lOth, 1926, the defendant Bank 
of Occoquan, Incorporated, through J. M. Barbee, who was 
then its cashier, sent to W. 0. Bushey, plaintiff, a .statement, 
showing the condition of his account, and that the said J. M. 
Barbee, as a partner in Swan Point ·canning Company, at 
. the same time, forwarded to the said W. 0. Bushey, plaintiff, 
the note of said Swan Point Canning Company for the sum 
of $3,971.05, covering the check of $1,371.05 and the three 
debit slips in the aggregate amount of $2,600.00, which is the 
amount for which this action is ·brought, and that the said 
W. 0. Bushey, plaintiff, accepted the said note and, on Oc-
tober 18th, 1926, accepted from the Swan Point ·Canning Com-
pany a payment of $800.00 on the said note and 
page 104 ~ made no demand on the said defendant for more 
than one year after he received the said note, then 
the said plaintiff is not entitled to recover, and is barred from 
recovering anything from the said . Bank of Occoquan, Incor-
porated, and should return a verdict for the defendant. 
INST-RU·CTION NO. 14. 
If the jury believe from the evidence that the plaintiff was 
advised by J. M. Barbee that, he the said Barbee, ·had di-
verted certain of plaintiff's funds on deposit with the defend-
ant bank,. ~d loaned the said funds to the Swan Point ·Can-
ning Company, and afterwards accepted a note for the sum 
so diverted and held the same and made no claim upon said 
. hank for the funds so diverted, until.more than one year after 
being so advised, then they shall find for the defendant. 
. . 
The plaintiff, by counsel, objected to both of said Instruc-
tions Nos. 13 and 14, and the Court sustained the plaintiff's. 
objections and refused to grant the same, to which action of 
the Court the defendant, by counsel, excepted. Thereupon, 
the Court, over the objection of the defendant, amended and 
modified said Instructions Nos. 13 and 14, offered by the de-
fendant, and .gave to the jury said Instructions, a~ mo~ified 
and amended· by the ·Court, which for purposes of Identifica-
tion are numbered Instructions Nos. 15 and 16, respectively, 
which said instructions, as modified and amended by the Court 
are as follows: 
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page 105 ~ INSTRlJCTION NO. 15. 
The Court instructs the jury that, if they shall believe from 
the evidence that, on August lOth, 1926, the defendant Bank 
of Occoquan, Incorporated, through J. ~I. Barbee, who was 
then its cashier, sent to \V. 0. Bt~shey, plaintiff, a statement, 
showing the condition of his account, and that the said J. ~L 
Barbee, as a partner in Swan Point Canning Company, . at 
the same time, forwarded to the said W. 0. Bushey, plaintiff, 
the note of said Swan Point Canning Company for the sum 
of $3,971.05, covering the check ·of $1,371.05 and the three 
· debit slips in the aggregate amount of $2 7600.00, which is the 
amount for which this action is brought, and that the said 
'\V. 0. Bushey, plaintiff, accepted the said note and ratified 
said transaction either expressly _or by implication, then the 
said plaintiff is not ell-titled to recover. 
INSTR.UCTION .NO. 16. 
If the jury believe from the evidence that the plaintiff 'vas 
advised by J. M. Barbee that, he the said Barbee, had di-
verted certain of the plaintiff's funds on deposit with the 
bank, and loaned the said funds to the s,van Point Canning 
Company, and afterwards ratified said transaction either ex-
pressly or by implication, then they shall find for the de- . 
fendant. 
page 106 ~ And to the action of the Court in giving to the 
Jury said Instructions Nos. 15, and 16, both the 
plaintiff and the defendant, by counsel, objected, which ob-
jections being overruled by the Court, both the plaintiff and 
the defendant, by counsel, excepted. Said Instructions Nos. 
4, 5, 9, 10, 11, 12, 15, and 16, given by the Court comprise all 
of the Instructions that were given to the jury. 
Teste: January 21st, 1929. 
HOWARD W: SMITH, Judge. 
page 107 ~ CERTIFICATE NO. 4. 
· The following evidence on behalf of the plaintiff and the 
defendant as hereinafter noted is all the evidence that was 
. introduced on the trial of this cause (here insert stenog-raphic 
report of the trial of said matter, beginning October 3, 1928, 
and ending on the same day, as was taken by The National 
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Shorthand Reporting Company, consisting of one volume, 
beginning at page No.1 and. ending at page 83, both inclusive), 
and identified by my initials on the first and last sheets, in-
cluding the several exhibits introduced and designated in said 
evidence by the plaintiff and defendant. 
Teste: This 21st day of January, 1929. 
HOWARD W. SMITH, Judge. 
page 108 r ·CE·RTIFICATE NO. 5. 
Be it remembered, that upon the trial of this cause and 
after the jury had returned the verdict in favor of the plain-
tiff, the defendant by counsel moved the Court to set aside 
the verdict as contrary to the law and the evidence, without 
evidence to support it; on account of misinstruction to the 
jury excepted to, and on account of the admission of im-
proper evidence and the exclusion of proper evidence as shown 
by the exceptions taken during the trial, which motion the 
Court took under advisement and on the 3rd day of Decem-
ber, 1928, overruled, to which ruling of the Court the defend-
ant, by counsel, exeepted. · 
Teste: January 21st, 1929. 
HOWARD W. SMITH, Judge. 
page 109 ~ And at another day, to-wit: At a Circuit Court 
for the County of Prince William, continued and 
· held at the Court House thereof, on Wednesday, October 3, 
]928. 
Present: Hon. Howard W. Smith, Judge. 
W. ·0. Bushey 
vs. 
The Bank of Occoquan, Inc. 
This day came again the parties by their attorneys and 
the defendant entered his plea of the Statute of Limitations, 
to which plea the plaintiff by his attorney replied generally, 
upon which replication issue was joined and thereupon came 
a jury .of seven, to-wit: C. S. Carter, 1Charles M. Wine, R. L. 
Lewis, Jr., W. W. Fritter, James Kincheloe, J. E. Sloper 
and. H. 0. Russell, who were elected, tried and sworn in the 
·is Supreme Court of Appeals of Virginia. 
-
manner prescribed by law, and having heard the opening 
statements of counsel and all of the evidence; received the in-
structions of the Court and heard the arguments of counsel, 
retired to their room to consider of their verdict and after a 
time returned into the Court room with the following ver-
dict: "We the jury find, verdict in favor of plaintiff for the 
amount of full payment of face value of note, together with 
interest at the rate of 6% Starting on date of August 25, 
1927, less a credit to Defendant of eight hundred ($800.00) 
dollars as of October 18, 1926. J. E. Sloper." 
Whereupon the defendant moved the Court to set aside 
such verdict on grounds stated orally to the Oourt, and the 
Court desiring time to consider of its opinion on said mo-
tion, doth take the same under advisement. And the same is 
now continued until next term of this CoJirt. 
page 110 ~ And at another day, to-wit: At a Circuit ·Court 
for the County of Prince William, continued and 
held at the Court House thereof in ~(anassas, Virginia, on 
·Thursday, December·6, 1928. 
Present: Hon. I-Ioward W. Smith, Judge. 
'V. 0. Bushey 
v. 
~rhe Bank of Occoquan, Inc., a Corporation. 
ORDER. 
This day came ·again the parties, by their attorneys, and 
tl1e ·Court being fully advised of its opinion upon the motion 
made by the defendant at the last tertn of ·Court to set aside 
the verdict of the jury, it is considered by the Court that the 
said ~!lotion be, and the same· hereby is, overruled. 
Whereupon, it is considered by the Court that the plaintiff 
do recover of the defendant the sum of Thirty-nine Hundred 
and :Seventy-one dollars and five cents ($3,971.05), with in-
terest thereon from the 25th day of August, 1927, until paid, 
subject to a credit of Eight Hundred Dollars ($800.00), as of 
October 18, 1926, and his costs in this his behalf expended, 
to 'vhich said several rulings. of the Court the defendant, by 
i t.s counsel, excepted. 
And the defendant indicating a desire to apply to the Su-
·, 
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preme Court of Appeals of Virginia for a writ of error and 
s~tpersedeas to this order, the operation of this order is sus-
pended for a period of sixty ( 60) days from this date to per-
mit the same to be done, upon the defendant or some one for 
it executing a suspending bond before the Clerk of this Court 
within ten (10) days from the rising of the Court in the pen-
alty of Two ·Hundred and Fifty D~llars ($250.00), with ap-
proved surety, conditioned as the law directs.· 
page 111 ~ I, Geo. G. Tyler, Clerk of the Circuit Court for 
Prince William County, do certify that the fore-
going is a true transcript of all record in the case of W. 0. 
Bushey versus Bank of Occoquan, Incorporated, a Corpora-
tion, lately pending in said Court, made out after due notice 
to' T. E. Didlake, <Counsel for W. 0. Bushey, upon the appli-
cation of Walter Tansill Oliver and Thomas H. Lion, ·Coun-
sel for Bank of Occoquan, Incorporated, a Corporation. 
Given under my.hand this 24th day of January, 1929 . 
. GEO. G. TYLER, 
Fee: 13.00. 
Clerk of Circuit Court of Prince 
William County, Virginia. 
A Copy-Teste: 
H. STEWART JONES, ·C. C. 
INDE-X 
Page. 
Petition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 
Record. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 
])eolara tion . . . . .................................... ·. 8 
Statement . . . . ................................. 63-61.-11 
Plea ................................................ 11 
Evidence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14 
W. 0. Bushev ......................... 58-30-28-21-14 
James Marshall Barbee . . ................ 59-52-40-33 
Boyce Wingate Brunt . . . . ..................... 56-54 
Correspondence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 57 
Note ............................................... 62 
Certificate No. 1 . . ................... · ..... ·. . . . . . . . . . 68 
Certificate No. 2 . . ............... ·. . . . . . . . . . . . . . . . . . . 69 
Certificate No. 3 . . ..... ·. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70 
Certificate No. 4 .................. · .................. 76 
Certificate No. 5 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77 
Instructions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70 
Verdict ............................................. 78 
Judgment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 78 
Certificate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 79 
